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PRIVY COUNCIL. 

MAQBUL HUSAIN and another, Appellants v. LALTA PRASAD, 
Respondent. 

[On appeal from the Court of the Judicial Commissioner of Oudb.] 
Construction of a Government order — Release of nazul 'property — 

— Limitation . 

The proprietary right in the site of a bazar, and interests in the houses 
thereon, were disputed between the zamindar claiming them, and the resident 
occupiers, whose rights by agreement were to be determined by the decision 
in the case of the defendant who was one of them. In 1879 the Government 
released the, bazar from the nazul, it having been entered in the District Regis- 
ter of that property in 1860. 

In the written order of Government sanctioning the withdrawal of the 
entry in the Register there were words as to the effect of which the Courts 
below differed; the Court of first appeal holding that the release was to the 
zammdar, the Court of second appeal holding that the occupiers of the houses 
were severally made proprietors of them. The words were <c as the occupiers 
appear to have all along exercised proprietary rights without question of their 
power to do so, it is now too late to disturb their status.” 

Meld, that the intention of the Government, as shown, was merely to 
annul the entry in the Register, and to restore the rights which existed when 
the entry had been erroneously made. More importance was attached to the act 
of the Government than to the words used in their order. The effect was a 
disclaimer of title and a release to those who would have been entitled but for 
the confiscation by the act of State of 1858; thus following out the policy at 
the general settlement of Oudh lands. There was no intention to benefit one 
party more than the other, or to confer title upon either as against the other, 
in this release. 

Meld, also, that limitation did not apply. Before the annexation of the 
province there was no limitation causing either bar of suit or title to accrue. 
Bo long as the ownership was in the Government, and till the release, neither 
party had any interest to enforce. The earliest date from which limitation 
could commence was the date of the release. 

Present : - -Lords Hobhouse, Dayev, and Ltndley, Sir Richard Couch 
and Sis Ford North, 
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Oe questions not yet disposed of below as to the titles of the parties, 
irrespectively of those, supposed to have been conferred by the order of 1879, 
and as to the claim in regard to the materials, the suit was remanded to the 
first Court for trial upon issues. 

An official report forwarded with the application for sanction of the release 
of the property from the nazul was referred to as showing the materials 
which the Government had before them for deciding to act as they did. 

Appeal from a decree (3rd June, 1897) of the Judicial Com- 
missioner, reversing a decree (26th February, 1895) of the Dis- 
trict Judge of Hardoi, and restoring a decree (30th August, 1894) 
of the Subordinate Judge who had dismissed the plaintiff’s suit. 

The appellants were the sons and successors in estate of 
Chaudhri Abdul Bald, a zamindar of Ashraftola in the town of 
Sandila, who filed this suit on the 12th of May, 1890, and died 
while it was pending. The claim was for the proprietary pos- 
session of the site of, and an interest in, two houses occupied as 
shops in Amaniganj bazar in that town. The defendant was a 
grain dealer occupying them. He had built a third of which the 
materials were now claimed. 

The town of Sandila came within the general confiscation 
under the act of State of the 26th of March, 1858. Property other 
than the bazar, was restored to the Chaudhri family afterwards ; 
but in I860, Amaniganj bazar was entered in the Nazul Register 
of the Hardoi district, the bazar being then erroneously believed 
to have been the property of the ex-King of Gudh. In March, 
1877, the assessment of a ground rent was ordered by the Deputy 
Commissioner, but was not paid. 

On the 3rd of September 1877, the present plaintiff petitioned 
the Deputy Commissioner to order an executive inquiry into his 
claim for the proprietary right to the bazar as against the title of 
the Government On the 20th of July 1878, the Tahsildar, after 
taking the evidence of some of the resident occupiers and others 
purporting to have knowledge of the facts, sent a report on the 
case. This was forwarded on the 1st of March, 1879, to the Gov- 
ernment by the Deputy Commissioner. The particulars of this, 
with all the facts relevant to the appeal, are stated in theix* Lord- 
ships* judgment. 

On the 26th of May, 1879, the order sanctioning the application 
that the entry of bazar in the Register should be withdrawn was 
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sent to the above officer through the Commissioner of the Sita- 
pur Division (within which Hardoi was then comprised). The 
Government letter stated that as the occupants appeared to have all 
along exercised proprietary rights without question of their power 
to do so ; it was now too late to attempt to disturb their status. 

The bazar having been released from the nazul, Abdul Bald 
instituted suits after the lapse of some years. In 1890 he sued 
thirty -seven occupiers of whom the defendant was one. 

The main question on this appeal was as to the* effect on the 
' rights of the parties of this act of release by the Government. 
The plaintiff-appellant, and the thirty-six other occupiers, had 
consented to abide by the decision in the case of the present 
defendant. 

The plaint stated that the plaintiff had title to the bazar by 
ancestral right; that the houses were built by those who lived 
there as ryots, the defendant occupying two, and having built 
another without permission ; and that since the release of the 
bazar from the nazul, all the ryots had been rendering zamindari 
dues to the plaintiff, in favour of whom the release had been made, 
and who had since then had possession. A custom of the town 
was that the materials of a house left by a ryot of his own accord 
became the zamindar’s and that on the ryot’s selling a house he 
paid one-fourth of the price to the zamindar ; who, if he made 
the occupier quit, paid to him three-fourths of the estimated price. 
The claim was for possession of the two houses on payment by 
the zamindar of three-fourths of the value of the materials. 
Those of the other house were claimed without payment. 

The defendant's written answer denied that the site was ever 
the ancestral property of the plaintiff and that the defendant had 
ever paid zamindari dues, he and his predecessors having been in 
free possession for upwards of a hundred years. Limitation was 
also pleaded. It was added that no such custom about the ma- 
terials existed and that it was not the fact that the bazar was 
made over to the plaintiff from the Nazul Department, also that 
the bazar was released because no one ever paid dues in respect 

The issues related to whether the plaintiff had the title 
' alleged by him and whether the bazar, was re-leased to him in 
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1879 ; whether he had since been in possession receiving zamin- 
dari dues; whether limitation was applicable ; whether the custom 
was as stated, *nd what was the price to be paid in respect of the 
materials if the plaintiff should be found entitled as he alleged. 

The Subordinate Judge dismissed the suit. His judgment 
passed over the question of the plaintiff s right by ancestral title. 
He was of opinion that nothing had been granted or allowed to the 
plaintiff on the release of the bazar from the naziil by the order 
of Government, and that therefore he had no interest in the 
property. In effect he found that the grant was to the resident 
occupiers and not to the Ohaudhri zamindars. He also held that 
the suit failed because it was barred by limitation under Article 
142, Schedule II* Act No. XV of 1877. 

The District Judge on the plaintiff’s appeal reversed the 
above decision. He was of opinion that by u occupants M the 
Government order of the 26th of May, 1879, meant the zamindar. 
The circumstances of the case made it clear to him that the ex- 
pression was used in this sense. No question had been raised 
between the Government and the , resident occupiers when the 
letter of that date was written It had then not yet been asserted 
that the occupiers had the proprietary right. to the land on which 
the bazar stood. The only question that had been raised with 
them was whether they were liable to pay rent; and that quesion 
was left in abeyance by the local authorities until it should have 
been decided whether the Government; or Abdul Baki should be 
the recognised proprietor. The District Judge found for these 
reasons that the plaintiff was the proprietor. He held that the 
suit was tot barred by time. He remanded it for decision upon 
the issues not decided by the first court as to the rights of the 
parties in the materials of the houses and their estimated price 

The defendant -then appealed to the Judicial Commissioner, 
who reversed the decree of the District Judge, and restored that 
of the Subordinate Judge, dismissing the suit. He was of opinion 
that the Government order of 1879 referred to the “ occupants ” 
of the houses. He would not construe that order, by the aid of 
the Deputy Commissioner’s letter of the 1st of March, 1879, as 
referring to the zamindars, and as con lerring the proprietary 
title to the bazar Amaniganj on the plaintiff. 
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referred to the zamindar, finding that the circumstances justified 
this interpretation. It was submitted that the recommendation 
of. the Deputy Commissioner on the 1st of March, 1879, on 
which the Government had acted, could only refer to the recogni- 
tion of the title of the zamindar as against the claim of the. Govern- 
ment. It could not mein a recognition of a proprietary right in 
the occupiers who had then claimed no such title ; whose rights 
had not been investigated, and who were referred to on any view 
of the subject-matter, by a douStful expression. It was' argued 
that the word “ occupants ” referred to the zamindars who were 
Abdul Baki and his ancestors. The latter had all along exer- 
cised enough proprietary rights to show that such rights existed. 
The occasion, the documentary evidence, and the order of 1879, 
were all such as to show that the object of the Government was to 
restore the state of things which existed before the events leading 
to the en+ry in the Nazui Register. It was within the power of 
the Government to grantor to withhold the title. Reference 
was made to the judgment in Nawab Malka Johan Sahiba v. 
The Deputy Commissioner of Lucknow (1), showing that all 
who claimed property that had fallen within the confiscation of 
1858, must claim through the Government in whom it had vested. 

The respondent did not appear. 

On the 11th May their Lordships’ judgment was delivered by 
Lord Davey. 

This is an appeal from the decree of the Judicial Commis- 
sioner of Oudh of the 3rd of June, 1897, reversing the decree of the 
District Judge of Hardoi of the 26th of February, 1895, and res- 
toring the decree of Subordinate Judge of Hardoi of the 20th of 
August, 1894, which dismissed the suit of the plaintiffs and 
(1) (1879) L. R-, S3. A., 68, at p. 74. 
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present appellants. The respondent has not appeared, which their 
' Lordships regret the more because it is stated to be a test case 
upon the decision of which 36 similar cases will depend. It is 
surprising that the 37 defendants did not combine to instruct 
counsel to argue their case at their Lordship’s Bar, 

The appellants are the heirs of the original plaintiff Ohaudhri 
Abdul Bald who by his plaint claimed to be entitled to the 
land or soil occupied by a bazar called Amaniganj in the 
town of Sandila in Oudh as his ancestral property. It was 
alleged that the residents of the said bazar live there as ryots,'- 
having built houses at their own costs, and that the defendant 
was one of such residents in occupation of two shops and having 
without permission built another shop on a piece of fellow. The 
plaint contains an allegation of a custom in the town of Sandila 
that if a ryot leaves of his own accord a house or shop occupied 
by him the materials thereof become the property of the zamin- 
dar. If he wishes to sell the materials of a house or shop he 
pays one-fourth of the price to the zamindar and if the zamindar 
desires the ryot to vacate a house or shop he pays the ryot three- 
fourths of its estimated price. The prayer is for possession of the 
land occupied by the defendant subject to the payment of three- 
fourths of the price of the defendant’s shops (other than the 
one erected without permission) according to the custom. 

The defence is in substance a denial of the plaintiff’s title 
and a plea of limitation. 

After the mutiny the town of Sandila shared the general 
confiscation of Oudh territory. Other family property was 
restored to the plaintiff, but in 1860 the bazar was entered in 
the Nazul Register under the belief (which appears to have 
been mistaken) that it was previously the property of the King 
of Oudh. In the year 1877 the Government determined to 
impose the payment of a ground rent upon the occupiers. The 
occupiers refused to pay, apparently on the ground that they 
were not liable by their tenure to pay rent, and the Tahsildar 
was ordered to institute a test action. Before anything was 
done, however, an inquiry was directed to be made as to when 
and by whom the shops were built, how did they become a naztd 
property, and what proof there was of their being such. On 
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" Under these circumstances I recommend that the ganj (market) he 
“struck out of the Nazul Register. A copy of the entry in the register is 
“ annexed. 

; : . 4< (ScL) J. Quinn, 

“ Deputy Commissioner.” 

Their Lordships do not refer to these documents as evidence 
against the respondent of the truth of the matters stated in them, 
but for the purpose only of showing the materials which the 
Government had before it when it gave its decision in the ambi- 
guous terms to be next stated, and the nature of the case upon 
which that decision was given. 

On the 26th of May 1879 the Government addressed the fol- 
lowing letter to the Commissioner of Sitapur : — 

u From XioBEUT Smeatqn, Esq.» 

“Junior Secretary to Government, N.-W. Provinces and Oudh, 

c< To the Commissioner of the Sitapur Division. 

“ With reference to correspondence ending with your No. 1484, dated 
“ lOth May, regarding the removal from the Hardoi NaziD Beg i seer of certain 
“shops, known as Amaniganj, in Sandila, I am directed to say that as the 
“occupants appear to have all along exercised proprietary rights without ques- 
tion of their title, to do so, it is too late now to attempt to disturb their 
“ status j and the Lieutenant-Governor and Chief Commissioner is accordingly 
“pleased to sanction the Deputy Commissioner’s proposal to expunge these 
“ shops from Nazul Register.” 

In compliance with this order the bazar was struck off the 
Nazul Register and proclamation made thereof. 

The principal question on this appeal is what the effect was 
of this act of the Government ? The appellants contend by their 
pleadings and at the bar that the letter of the 26th of May 
1879 was according to its true construction and when read by 
the light of previous proceedings a regraut to the zamindar of 
the land and soil of the bazar. The respondent on the other 
hand relied upon the letter of the 26th of May 1879 as a grant 
to the occupiers of full proprietary rights in their houses and 
shops and the land upon which they are constructed and thus 
turned them from ryots and occupiers into landowners. It 
is of course agreed that any person claiming land in Oudh 
must show a title from Government subsequent to the confis- 
cation; hut the question is to whom it is to be interred from 
these informal proceedings that the grant was intended to be 
bqia$l.e« 
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The following issues were framed by ihe Subordinate 1901 

Judge: — _ ' q Maqbux. 

“ 1. Is the land on which the b*zar called Amain ganj in Sandila is situate Husaik 

“ plaintiff’s ancestral property and the residents of the bazar live in it like Labia 

“ ryots P Pbasai>. 

u 2. Was the bazar restored in favour of the plaintiff, or given to the plain- 
“tiff, and the plaintiff has been in possession ever since, and has regularly 
“received or taken zamindari dues from all the tenants of the same ? 

“ 3. When did the cause of action accrue to plaintiff, and is plaintiff’s 
“claim within limitation ? 

“4. Is there any custom prevailing in Sandila to the effect that whenever 
“ the zamindar or owner of the land wishes to turn out any tenant living on 
“ his land, he can do so and pay three- fourths of the value of the materials of 
“ the tenant’s house, and if so, does such custom apply or govern the bazar of 
“Amaniganj ? 

M o. If the plaintiff be found to be entitled to the possession of the houses 
“and shops, what is the amount in each case on payment of which he can 
“ obtain possession ? 99 

The* Subordinate Judge did not think it necessary to deter- 
mine the first issue because lie held that the letter of the 26ik 
of May, 1879, operated as a grant by the Government of full 
proprietary rights to the occupiers. He also found on the third 
issue that the plaintiff had not been in possession within limita- 
tion and his suit was barred by Article 142, Schedule II, of the 
Limitation Act. * 

The District Judge on appeal held that the Government in 
1879 surrendered the proprietary right in the land of the ganj 
to Abdul Baki, and that he was not barred by limitation from 
bringing the suit, and remanded the case for trial of Issue No. 4 
and, if necessary, Issue No. 5. The Dist rict Judge thought that it 
| was clear from the history of the ease that by the word “occu- 
pants ” in the letter of the 2bih of May 1879 was meant the zamin- 
dar. Their Lordships cannot see their way to adopting this con- 
struction. But they think that the following sentences of the 
learned Judge’s judgment are well founded : — “ It was a question. 

“ of proprietary right between Government and the zamindar. It 
“ was not a question between Government and the shopkeepers. 
iC It was never asserted that the shopkeepers had a proprietary 
“ title to the land. The only question with them was whether they 
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" until it was decided whether Government or Abdul Bald was 
u the proprietor of the land.” 

Finally the Judicial Commissioner reverse. 1 the decree of 
the District Judge and restored that of the Subordinate Judge 
substantially for the same reasons. The Judicial Commissioner 
comments upon the fact that the whole of the correspondence upon, 
which the Government Order of the 26th of May is based was not 
before the Court. Since the hearing before the Judicial Commis- 
sioner the appellants have obtained from Government copies of 
certain letters which preceded those of the 26th of May and asked 
leave to read them on the hearing of this appeal. But as the 
respondent has not appeared and it did not appear that any 
notice had been given to him that leave to produce fresh evi- 
dence would be asked for, their Lordships did not think fit to 
accede to the application, though they do not doubt their power 
to do so. Both sides seem to be equally in default in not obtain- 
ing earlier production of these letters. 

Their Lordships are impressed by the weight of the observa- 
tions which have been quoted from the judgment of the District 
Judge. Throughout the exhaustive report of the Tabsildar 
there is not a trace of any claim by any of the occupiers (of 
whom seven gave evidence) to the ownership of the land, but on 
the contrary it is expressly stated in the report that there was no 
denial of the title of Abdul Baki and his ancestors. 

They cannot without the clearest evidence attribute to the 
Government any intention to adjudicate upon or decide a matter 
which was not before it, or gratuitously to confer title on persons 
■who never claimed it to the prejudice of others whose claim 
was reported by the Government Officers to be well founded. 
Their Lordships attach more importance to the not of the 
Government than to the terms of tne letter. They think that the 
intention of the Government was simply to annul the entry in 
the Nazul Register and restore the rights which existed when 
it was erroneously made. And they think that the effect of 
expunging the entry in the register was a disclaimer by the 
Government of all title, and a surrender or release of the property' 
to those whom it might concern, or (in other words) those who 
would have been entitled but for the confiscation, according to 
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their several rights and interests, thus following out the policy 
of the Government at the general settlement of the land in Oudh. 
It would seem that some of the land had been parted with 
by ancestors of the appellants before the confiscation. Nor 
is there anything in the letter of the 26th of May 1879 which 
is inconsistent with this view of the effect of expunging the 
bazar from the register. Whatever the opinion of the Govern- 
ment might be on the materials before it, it would naturally not 
desire to prejudge any rights which might be asserted before the 
Law Courts, ami the only direction in it is “ to sanction the 
Deputy Commissioner’s proposal to expunge the shops from the 
Nazul Register. ” This proposal, based on the report of which 
he gives a summary, is certainly not to give the ownership of 
the land to the occupiers. The earlier words in the letter which 
are relied on state the reasons for this order, which may have 
been based on an imperfect appreciation of the Deputy Com- 
missioner’s recommendation. But it must be remembered that 
the bazar was classed with the other lands belonging to the 
King of Oudh and so was entered as nazul. The minds of 
the Oudh Executive in 1879 would doubtless be addressed to 
the question whether the bazar did really belong to the King, 
As the report showed that zamindars and shopkeepers alike 
dealt with the land independently of the King, it was not far from 
accurate, though not well chosen, language to say that a the 
occupants appear, &c., &c-,” with the meaning that the private 
claimants of interests enjoyed them undisturbed, in the same way 
as other people enjoy private property. What the Government 
does is to sanction the Deputy Commissioner’s proposal, and read- 
ing the letter with the Tahsildar’s report, and the Deputy Com- 
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title by limitation against the Crown. As long as the Crown 
remained owner neither zamindars nor ryots had interests which 
they conlcTenforoe against one another. Nothing was done to 
divest the title of the Crown and to restore it to the former 
owner* prior to the letter of the 26th of May 18/9. To take that 
letter rather than the actual alteration of the registers as the 
act which conveyed title to the former owners from the Crown 
is the most favourable view for those who plead the bar of 
limitation. But this suit was commenced within 12 years of the 
date of the letter, and bar by time is therefore out of the ques- 
tion 

There was no actual finding by the Subordinate Judge on the 
first issue as to the title of the appellants. That Judge presumed 
for the purpose of argument that it might be answered in 
the -plaintiff's- favour, but, as already stated, it became immaterial. 
There should be a finding upon it now, and in this respect the 
decree of the District Judge requires amendment. 

Their Lordships are of opinion that the Judicial Commis- 
sioner should have left the decree of the District Judge undis- 
turbed except by directing that the matters contained in Issue I 
should be tried as well as the other matters of remand. Issue I, 
however, as at present framed will not enable the Court to finally 
adjudicate on the respective rights of plaintiff and defendant. 
It may be that the ryots have by long occupancy acquired some 
rights which will protect them against eviction at the will of the 
zaminclar. Their Lordships therefore think it should be broken 
up into two issues as stated below. 

In the result their Lordships think that the order of the Judi- 
cial Commissioner should be reversed and that the simplest course 
will be to discharge all the orders ma le in t ie Courts below and 
to direct that a decree be passed in the following form. On the 
second issue declare that the letter of the Government dated the 
26th of May, 1879, coupled with the consequent removal of the 
bazar from the Nazal Register operated as a surrender and 
regrant by the Government of the bazar and the shops and 
houses in it to these persons, who, if they had not been confiscated, 
would now be entitled thereto according to their several rights 
and interests, and on the third issue find that the plaintiff was 
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not barred from, bringing bis suit by limitation* - Substitute for 
Issue 1 the following issues — - - ' , ■ 

Ia. Is tbe plaintiff (having regard to the foregoing decla- 
ration) proprietor of the land on which the bazar 
called Amaniganj in Sandila is situate? 

Xb. Have the residents of the bazar any and. if so ; what 
rights and interests in the houses and shops therein 
occupied by them? 

Remand the case to the Subordinate Judge for trial of the above 
issues, and also (if and so far as necessary) of Issues 4 and 5. 
Direct that the costs of the trial which has already taken place 
and of the appeals to the District Judge and Judicial Commis- 
sioner respectively abide the result of the suit. And they will 
humbly advise His Majesty accordingly. 

Their Lordships observe that the Issue 4 does not accurately 
follow the words »n which the custom is pleaded in paragraph 4 
of the plaint, inasmuch as it speaks of u the value of the materials 
“of the tenant's house 57 whereas the plaint says “its 77 (i.e. the 
house’s) “ estimated price. 77 But no doubt the variance was 
deliberately made and is the result of explanations given at the 
time of the settlement of the issues. Their Lordships content 
themselves with pointing out the variance and will not advise any 
alteration to be made in the language of the issue*. 

Their Lordships will direct that the costs of this appeal also 
do abide the result of the suit and be disposed of by the Courts 
below accordingly. 

Appeal allowed ; suit remanded . 

Solicitors for the appellant : — Messrs. Watkins and Lem- 
priere • C. B. 
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(Dependants). 

[On appeal from the Court of the Judicial Commissioner of Oudli.] 

Act No. XIV of 1S01 (Qudh Courts Act), section S -Appeal— Juris diction 
— Appeal below heard by a Court not properly constituted Practice. 
The Oudh Courts Act (XIV of iSfl), section 8, enacts that “an appeal from a 
decree or order of it Subordinate Judge to the Judicial Commissioner shall be 
beard by the Judicial Commissioner and the Additional Judicial Commissioner 
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sitting together: provided (i) that the amount or value of the sabjecfc- 
- matter of the suit in the Court of first instance was Es. 10,000 or upwards, and 
the amount or yalue of the matter in dispute or appeal to the Judicial Commis- 
sioner is the same sum or upwards ; or (ii) that the decree or order appealed 
from involves directly or indirectly some claim or question to, or resj acting 
property of, like amount or value.” Where to an appeal before the Privy 
Council an objection was taken as a ground of appeal that a case coming within 
the above enactment had been heard on appeal by the Additional Judicial Com- 
missioner sitting alone, the Judicial Committee allowed the appeal and remand- 
ed the case to be tried by a court properly constituted in accordance with the 
provisions of section 8 of Act No. XIV of 1891. 

Appeal from a judgment and decree (17th August, 1898) of 
the Additional Judicial Commissioner of Oudh, whereby a decree 
(30th June, 1894) of the Subordinate Judge of Ttae Bareli dis- 
missing the appellant’s suit, was confirmed. 

The plaintiff-appellant was the heir and successor of Sarabjit 
Singh, taluqda'r of the Tikari estate. The defendants-respondents 
were the sons and grandsons of Sheopal Singh. Sheopal Singh, 
Binda Sewa, Raghunatb Singh and Amir Singh were four 
brothers, sons of J ang Bahadur. Binda Sewa left a son, Sheoambar 
Singh. Raghunatb Singh left a son, Sarabjit Singh. Amir Singh 
had no issue. After the confiscation of Oudh the second sum- 
mary settlement of the taluq was made by the Government with 
Sarabjit Singh. Amir Singh, Sheopal Singh, and Sheoambar 
Singh sued him for their shares of the taluq, but their claims were 
dismissed by the Settlement Courts. They then preferred claims 
before the British Indian Association, or Committee of Taluqdars. 
These claims were eventually by agreement of parties disposed 
of by the Financial Commissioner, who, on the 9th of January, 
1869, decided that Sheoambar Singh might be left to derive bis 
maintenance from his own son’s taluq, Shabwan. As to Amir 
Singh and Sheopal Singh, the Financial Commissioner decided 
that Amir Singh, being childless, should receive for his life a two- 
annas share in Tikari, and that Sheopal Singh should receive in 
perpetuity a three-annas share in that taluq; and that on the death 
of Amir Singh his share should be equally divided, one-anna 
reverting to Sarabjit Singh and the other going to Sheopal Singh 
and his heirs or successors. 

Amir Singh died on the 23rd of September, 1869, before the 
decision of the Financial Commissioner had been given effect to, 
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and Sheopal Singh then applied to be put into possession of lands 
equivalent to the share allotted to him for maintenance as increased 
by Amir Singh’s death to four annas. Accordingly certain 
villages “ free from rent and liability to revenue were made 
over to Sheopal Singh in lieu of Rs. 2,503-8-0 annual main- 
tenance, which, u according to calculation, had been held to be 
equivalent to a four-anna share in the net profits of taluq 
Tikari.” 

Sheopal Singh died on the 11th of February, 1891 ; and on 
the 28th of January, 1892, the plaintiff instituted the suit out of 
which the present appeal arose, claiming in his plaint that from the 
date of SheopaPs death cc the plaintiff acquired a right according 
to the principles embodied in the rules of maintenance laid down 
by the Committee of the British Indian Association to receive 
from the defendants one-fourth of the maintena nee amount as 
an annual rent 

The rule referred to was one of those laid down for the guid- 
ance of the Committee, and approved of by the Financial and 
Chief Commissioners. It provided that where lands rent-free had 
been allotted as maintenance, in such a ease as was the present one, 
the holders in the second generation should pay 25 per cent, of 
the profits as rent, and in the third generation 50 per cent. 

The plaintiff therefore claimed Rs. 625-14-0 annual rent in 
respect of the villages held by the defendants. 

Various questions were raised by the defence as to the capa- 
city in which the Financial Commissioner gave his decision, as to 
the applicability of the rules of the British Indian Association and 
as to whether Sheopal Singh held the villages in perpetuity as 
proprietor and shareholder and not only for maintenance; but as 
the appeal to the J udic ial Committee was decided on a pivl i mi- 
nary ground, those questions are not material to this report. 

The plaintiff* valued his suit at Rs. 6,258 under section 7, cl. 2 
of the Court Fees Act (VII of 1870) and instituted it in the 
Court o f the Subordinate Judge with reference to sections 17 .and 
18 of Act XIII of 1879. 


' Aiditional; : JudicialA:Commissioner : sittiiig alone, and he affirmed: -' 
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the decree but not the decision of the Subordinate Judge* Section 
8 of Act No. XIV of 1891 enacts that “an appeal from a decree 
or order of V Subordinate' Judge to the Judicial Commissioner 
shall be heard by the Judicial Commissioner and the Addi- 
tional Judicial Commissioner sitting together : provided (i) that the 
amount or value of the subject-matter of the suit in the Court of 
first instance was Rs. 10,000 or upwards, and the amount or value 
of the matter in dispute on appeal to the Judicial Commissioner 
is the same sum or upwards; or (iij that the decree or order 
appealed from involves directly or indirectly some claim or ques- 
tion to or respecting property of like amount or value.” 

From the decree of the Assistant Judicial Commissioner the 
plaintiff applied for a certificate of appeal to the Privy Council, 
and in support of his application he filed affidavits that his claim 
was worth 20 years’ purchase of the annual rent. The first and 
second Judicial Commissioners who heard the application" said “ we 
have no doubt that the amount or value of the subject-matter of 
the suit in the Court of first instance and of the matter in dispute 
in appeal to Her Majesty in Council is Rs. 10,000 or upwards, 
and they granted a certificate that the case was a fit case in poiht 
of value for appeal to Her Majesty in Council. 

The first and preliminary ground of appeal was— “Because 
under section 8 of Act No. XIV of 1891 the Additional Judicial 
Commissioner had no jurisdiction to hear the appeal, which 
should have been heard by him and the Judicial Commissioner 
sitting together,” 

Mr , Leslie DeGrwyther contended on the above ground that 
the Additional Judicial Commissioner had no jurisdiction to hear 
the appeal alone. Section 8 of Act No. XI V of 1891 is express in 
its terms, and this case would come within cl. (b ) proviso n of that 
section; that is, the decree appealed from involved indirectly “ a 
claim or question to or respecting property of Rs. 10,000 or up- 
wards.” The appeal should be allowed on this ground. In cases 
where a similar kind of objection has been taken by a respondent, 
it was held that the objection must prevail, unless withdrawn or 
waived — Exparte Anderson (I), where an objection was taken by 
the respondent that an appeal in bankruptcy had not been heard 
(I) (1870) L. R., 5 GEVrAp*, 473.; V ■; 
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by the proper court; it rendered the appeal liable to be dismissed; 
but the objection was withdrawn. In Hardeo Bax v. Jaiva- 
Mr Singh (i) ; where a similar objection was taken; the dismissal 
of the appeal was avoided by the Judicial Committee granting 
special leave to appeal and the case proceeded. The objection 
here is taken as a ground of appeal by the appellant. Act No. 
XIII of 1879 (the Ondh Civil Courts -Act, 1879); sections 17 
and 18; as amended by Act No. XX of 1890 (the N.-W. P. and 
Ondh Act; 1890) sections 89 and 40 ; was referred to. 

Mr. J". D. Mctyne for the respondents; admitted that the case ■ 
appeared to be wrongly before the Judicial Committee; the res- 
pondents had themselves taken this very point at a former stage 
of the case-. 

1901; Juno 20th.— The judgment of their Lordships was 
delivered by Lord Hobhodse 

In this case their Lordships will humbly advise His Majesty 
to discharge the decree of the Additional Judical Commissioner 
of Oudh of the 17th of August; 1S96 ; to allow the appeal; and to 
remand the case to the Court of the.. Judicial Commissioner of 
Oudh; to be tried by the Judicial Commissioner and the Addi- 
tional Judicial Commissioner sitting together; as provided by law. 
Their Lordships give no costs of the present proceedings. 

Appeal allowed; case remanded* 
Solicitors for the appellant : — Messrs, W athins and Lempriere . 
Solicitors for the respondents : — Messrs. 1\ Li Wilson and Co* 

J. Y. W. 
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BATUL BEGAM (Plaihtot) MANSUR ALT KHAN and others 
(Defendants). 

[Appeal from tlie High Court, North-Western Provinces, Allahabad.] 

Act AD. XF of 1877 (Indian Limitation Act ), schedule ii. } articles 10, 120, 
144 — Sail for pre-emption against heir of mortgagee hg conditional 
sale-—" Physical possess ion f meaning of—- Accrual of cause of action 
in suit for pre-emption of property mortgaged by conditional sale— 
Ikcpir alien of gear of grace, 

A suit brought to declare a right of pre-emption against the heir of a 
mortgagee by conditional sale, who has foreclosed, is governed, where the 

Present Loan Hob house. Loss Davet, Loed Robertson and 
Sir Richard Couch . 1 

(1) (1877) L. ID; 4 I, A. 178 j L L. R., 3 Calc-, 522, 
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subject of the sale does not admit of physical possession and there is no 
registered instrument of sale, not by article 10 but by article 120 of schedule 
II of the Indian Limitation Act (No, XV of 1877), and limitation in such 
a suit runs from the expiration of the year of grace, that being the period 
when the right of the mortgagee has become mature : the mere fact that he 
has not enforced 'that right by a suit for possession is immaterial. AH Albas 
v. T ha four Prasad (i) followed. 

Where the property sold was an undivided share in certain villages, Held, 
that the “ subject of the sale” did not admit of “ physical possession” within 
the meaning of article 10 of the Indian Limitation Act. The expression used 
by Stuart, C. J., in Jageshar Singh v. Jaiaahir Singh (2), in regard to the 
, words •« actual possession,” is applicable with still more certainty to the words 
« physical possession,” by which is meant a -"-personal and immediate” 
possession. In the present case such possession could not have been taken by 
the mortgagee without enforcing partition: article 10 therefore did not 
apply. 

Nor was article 144 applicable. Claims to pre-emption are specially con- 
sidered in article 10, and although the particular claim in the present case did 
not (for the reasons above stated) fall within it, that did not affect the con- 
struction of article 144 as illustrated by article 10. A claim to enforce a right of 
pre-emption is, as the latter article shows, a claim impeaching another’s right, 
and its primary object is to sot aside the competing right. The circumstance 
that the plaint in the present suit inverted the proper order and, instead of 
first asking for the setting aside and then asking possession as the conse- 
quence, had asked for possession “by setting aside” could not alter the 
nature of the action. 

Appeal from a judgment and decree (16th February, 1898} 
of the High Court at Allahabad (8) confirming a decree (28th 
November, 1894) of the Subordinate Judge of Gorakhpur, by 
which a suit brought by the present appellant was dismissed as 
being barred by lapse of time. 

The suit was brought to enforce a right of pre-emption in 
respect of certain shares in four villages named Pairingwa, San- 
dhuria, Pipra, and Parsa. 'Of the three first -named villages t he 
defendant Mansur Ali Khan and one Zahur Ali Khan, who 
were brothers, owned two-thirds in equal shares, and they owned 
the whole of the fourth village also, in equal shares. 

On the 14th of March, 1868, Zahur Ali Khan made a mortgage 
by conditional sale of his shares in the four villages in favour of 
one Sarju Prasad, represented in this appeal by the respondent 
Bhagwati Prasad. The possession of the mortgaged properties, 

(1) (1893) I. L. R, 14 All., 405. (2) (1870) I. L. B, 1 All., 311, V 

(3) I. L. R., 20 All., 315. 
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however, remained with the mortgagor. This mortgage was 
foreclosed, and the period of grace of one year given by Regula- 
tion XVII of 1S06 expired on the 20th of January, .1881. 

Zahur Ali Khan died in 1876, and after his death his brother 
Mansur Ali Khan brought a suit in 1881 for redemption of 
the mortgaged property. That suit and the appeal to Her 
Majesty in Council made therein from a decree of the High Court 
were eventually dismissed by an order of Her Majesty in Council 
dated the 13th of July, 18S6, on the ground that the mortgagor 
had not done what was necessary by the terms of Regulation 
XVII of 1806 to entitle him to redemption (1). Afterwards 
Bhagwati Prasad, the son of Sarju Prasad, the original mortgagee, 
brought a suit for possession of the mortgaged property and for 
mesne profits. That suit was decreed on the 4th of August, 1891, 
by the then Subordinate Judge of Gorakhpur, and on the 6th 
of July, 1893, the High Court on appeal confirmed his decree. 
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On the 28th of November, 1894, the Subordinate Judge of 
Gorakhpur dismissed the suit as being barred by limitation. He 
referred to the case of Ali Abbas v. Kalita Prasad (1), in which 
it was held that where a mortgage by conditional sale has been 
duly foreclosed in accordance with the procedure laid clown in 
Regulation XVII of 1S06, and at the expiration of tho year, of 
grace the mortgage money, or a portion thereof, remains unpaid, 
the title of the conditional vendee becomes absolute on the expira- 
tion of the year of grace, and the six years’ periou oi limi ration 
prescribed by article 120 of schedule II of the Limitation Act for 
a suit for pre-emption of the mortgaged property begins to run 
against the pre-emptor from the expiration of the year of grace, 
and held that, there was no reason for not applying the law so 
laid down to the present case. 

The plaintiff appealed to the High Court, and on the 12th of 
November, 1896, a Division Bench of that Court (Baneiiji and 
Aikmas, JJ.) at the first hearing of the appeal made an order 
referring to the Court below the following issue:— “Does the 
property in suit admit of physical possession ? ” On that issue the 
Subordinate Judge held on the oral and documentary evidence 
adduced with reference to it, and having regard to the cases of 
JJnhar Pas v. Narain (2) and Bholi v. Imam Ah (o) that the 
property in suit did not admit of physical possession. Objections 
to this finding were filed by the plaintiff in tne High Com t, and 
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possession,” or in a case where physical possession is not practi- 
cable (hen from tJie date of registration of the instrument of sale.” 
Here there is no instrument of sale registered. The question then 
is whether “physical possession” is practicable in this case, and 
that depends on the meaning given to those words. It is submitted 
that they mean the same as “actual possession,” and according to 
a ruling of the majority of a Full Bench of the Allahabad High 
Court in Jcigeshar Singh v. Jciivahir Singh (1) “actual posses- 
sion ” was the same thing as the “ possession ” of Act XI Y of 
1859, the earlier Limitation Act, and included constructive posses- 
sion. If so, the property the subject of sale in this case admitted 
of “physical possession,” and the High Court in the judgment 
now under appeal says that if the property allows of physical 
possession being taken, article 10 of the Limitation Act applies. 
Stuart, C.J., in the above case differed from the majority of the 
Full Beach and was of opinion that “ actual possession ” meant 
visible and tangible possession; but even if that interpreta- 
tion be put on the words, limitation would not commence until 
such possession were taken, assuming that, article 10 is applicable. 
No such possession has been taken or had by the vendee. As 
to the meaning of physical possession the case of Dakar Das 
v. If arain (2) and Starling on Limitation commenting on article 
10 of schedule II, were referred to. 
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limitation began to run, Forbes v. Ameeroomm (1) and AM 
Abbas v. Thakur Prasad (2), were referred to. 

The respondent did not appear. 

The judgment of their Lordships was delivered by Lord 
Robertson. 

The sole question in this appeal is whether the suit, brought 
to declare a right of pre-emption against the heir of a mortgagee 
by conditional sale, who has foreclosed, is time-barred, six years 
having elapsed from the expiry of the year of grace after fore* 
closure; and the main controversy comes to be whether the 
120th article of the second schedule to the Limitation Act of 
1877 applies to the case. Admittedly it does apply, unless either 
article 10 or article 144 applies ; and the real question is whether 
the appellant is right in affirming that the case falls under article 
10. There is, however, a subordinate question as to the period 
from which the six years run, assuming article 120 to apply. 

The appellant is the wife of the nominal respondent, Mansur 
Ali Khan, and she derives from him by gift a six-pie share of his 
original interest in the villages now in dispute, the remainder of 
his interest being still vested in him. This Mansur Ali Khan 
and his brother, Zahur Ali Khan, at the date of the mortgage 
owned two-thirds of eich of the villages of Pathringwa, Senclu- 
ria, and Pipra Kalan, each brother holding shares of 5 annas 4 
pies; and (he two owned the whole of the village of Parsa, each 
brother holding an eight-anna share. The brothers were Muham- 
madans. Two of the villages were of pure zamindari tenure, the 
others were imperfect pattidari. 

On the 14th of March, 1888, Zahur Ali Khan, in consideration 
[ of money lent, executed a deed of conditional sale to Sarju Pra- 
sad,, now deceased (whose heir is the respondent Rhagwati Pra- 
sad), of the whole of his shares in the four villages. It is unne- 
cessary to set out this sale deed, as nothing turns on its particular 
terms. No change of possession took place on the execution of the 
mortgage. Zahur Ali Khan died in January 1876. In 1880 the 
mortgagee having also died, the respondent, Bhagwati Prasad, his 
heir, foreclosed (by proceedings taken under Regulation XVII 
of 1806), and the money was not paid within the year of grace, 

(!) (1865) 10 Moo., L A. 340 (349). (2) (1892) I. L. R, 14 AIL, 405. 
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which expired on the 20th of January, 1881. Some litigation 
ensued which is immaterial to the present question and the 
rehearsal of whioh would only obscure the narrative. In 1890., 
Bhagwati sued in the Court of the Subordinate Judge of Go- 
rakhpur that he might “ be put in proprietary possession of a 
5 anna 4 pie share in each of Senduria, Pathringwa, and Pipra 
Kalan and an eight-anna share of mauza Parsa by ejecting and 
dispossessing the defendants or any of them who may be found 
in possession thereof and by declaring their right of ownership 
to be extinct,” and he obtained a decree which on. appeal was ■ 
affirmed by the High Court on the 6th of July, 1893, The 
terms of the decree were inter alia: — u It is decreed and 
ordered that the claim of the plaintiff for possession of the shares 
of the villages mentioned in the relief be decreed.” On the 
27th of November, 1893, Bhagwati executed a dakhalnama, 
declaring that under the order of the Judge u Munshi Jamiat 
Rai, the Amin of the Court, has given formal possession to me, 
the decreeholder, through my karinda (agent) over the shares 
of the villages detailed below,” and the names of the villages 
and number of the shares are duly set out. Mutation of names 
was also obtained in respect to the shares. Bhagwati then 
attempted to take physical possession of the estate, but he was 
successfully resisted by Mansur Ali Khan. Bhagwati therefore 
never had possession at all, unless the possession of Mansur Ali 
Khan or the possession of the tenants, or his own (( formal posses- 
sion” will suffice; and it has not been suggested that his legal 
rights entitled him to anything more, in the way of possession, 
than he actually obtained, unless and until he had enforced a 
partition, which in fact never took place. 

On the 4th of July, 1894, the appellant filed her plaint. She 
narrated the conditional sale, the foreclosure, the decree of posses- 
sion, and the u delivery of possession.” She described herself as 
a near co-sharer of the vendor (in the conditional sale), and 
asserted that under the condition of the w r ajib-iu-arz the usage and 
right of pre-emption under the Muhammadan, law she possesses 
a preferential right of purchase. Her prayer, so far as mate- 
Haly' was,' that a decree awarding possession over the mortgaged 
cl » <5 vaa A -p 4-.li A trill a O' A q m iVhf; be missed in her favour on the basis 
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of pre-emption, the condition of the wajib-uLarz, .the custom of 
the village, and the right of pre-emption under the Muhammadan 
law, by setting aside all the proceedings and the foreclosure 
decree, on payment of Hs. 35,000, the consideration money, or 
of any other sum which might be determined by the Court. A 
written statement was filed by the respondent, Bhag-wati, in which 
various grounds of defence were stated : — inter aha , limitation 
was pleaded, the validity of the gift to the appellant which consti- 
tutes her title to claim pre-emption was challenged, and her 
alleged right of pre-emption was denied* Issues were settled on 
the 19th of September, 1894, but of those the only one which has 
been tried and decided, and requires present notice, is that of 
limitation. For the purposes of the present question, therefore, 
the appellant is to be assumed to have had a right of pre-emp- 
tion, and the question is whether she had lost it by limitation 
before her plaint was filed. 

Gn the 28ih of November, 1894, the Subordinate Judge dis- 
missed &e suit on the ground of limitation, with costs. He held 
that the title of the conditional vendee became absolute on the 
expiration of the year of grace, and that the six years 5 period of 
limitation prescribed by article 120, schedule II of the Limita- 
tion Act begins to run against the pre-empt or from the expira- 
tion of the year of grace. 

The appellant appealed to the High Court, who on the 1 2th 
of November, 1896, remanded the case for the trial of the follow- 
ing issue “ Does the property in suit admit of physical poss- 
ession ? ;? Evidence was taken, and the Subordinate Judge on 
the 11th of January, 1897, held that the property in suit does not 
admit of physical possession. On appeal the High Court, on 
the 16, f h of February, 1898, dismissed the appeal with costs; and 
it k against that judgment that the present appeal has been taken. 

The view of both Courts is that the appellant’s claim falls 
under the 1201k article of the second schedule of the Limitation 
Act, 1877, which is the final and residuary article including all 
suits not specially provided: for, and fixing for all such suits the 
limitation of six years. It is for the appellant to show which 
other article fits her claim; she points first to the 10th article 
to this article most of the discussion, has been directed, and this ; 
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occasioned the remand. The 10th article purports to apply 
to suits ec to enforce, a claim of pre-emption whether the right is 
founded on law or general linage or on special contract One 
the period of limitation ; and the time from which this 
“ when the purchaser takes, under the sale 
peached, physical possession of the whole of the 
or, where the subject of the sale does not admit of 
when the instrument of sale has been regis- 
maintain the applica- 
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year is 

period begins is 
sought to be im 
property sold, 
physical possession, 

tered.” The interest of the appellant to 
tion of the 10th article is that, if the subject is susceptible of 
possession, then possession has yet to be taken, for none has as 
yet been had. 

The “ property sold, ” “ the subject of the sale, ” was in this 
case the 5 anna 4 pie share of each of the three villages and the 
eight-anna share of the fourth. Various questions of more or 
less subtlety suggest themselves as to the relation of the holder 
of such aright to the possession of the estate. All those ques- 
tions are, however, superseded by the extreme absoluteness of the 
language of the tenth article of the Limitation Act. What has 
to be considered is, as the High Court accurately formulated, the 
question, Hoes the property admit of physical possession?. The 
word “ physical ” is of itself a strong word, highly restrictive of 
the kind of possession indicated ; and when it is found, as is 
pointed out by the High Court, that the Legislature has in 
successive enactments about the limitation of such suits gone 
on strengthening the language used, — 'first in 1859 prescribing 
“possession,” then in 1871 requiring “ actual possession,” and 
finally in 1877 substituting the word “ physical ” for “actual, ” 
it is seen that that word has been very deliberately chosen and 
for a restrictive purpose. Their Lordships are of opinion that 
the High Court are right in the conclusion they have stated. 
Their Lordships consider that the expression used by Stuart, 0.3 
in regard to the words “ actual possession” is applicable with 
still more certainty to the words “physical possession” and 
that what is meant is a “ personal and immediate possession. ^ 

This being the sound construction of the tenth article ot the 
second schedule to the Act of 1877, the facts completely fail the 
- iw. fn, the mnrtvacree’s heir had no semblance of physical 
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in the true and natural sense of the term. . All that 
the “ formal possession ” constituted by 
ceremonial and on paper. Ihe 
of the villages was with others, and Bhagwati, 
■••• ,u, could not get physical possession 
of those lands and had no right to oust 
Accordingly their- Lordships consider 
within the tenth article, in so far as 
is concerned. This being so, the alternative stated 
in the third column relating to registration arises, but the appel- 
lant did not argue upon it and no suggestion has been made that 
it affects the argument. The tenth article accordingly disappears 
from the case. 

The alternative suggestion that article 144 applies cannot e 
supported. It. applies to suits “ for possession of immovable pro- 
perty or any interest therein not hereby otherwise specially pro- 
vided for,” and the 12 years of limitation are to begin “ when 
the possession of the defendant becomes adverse to the plaintiff.’ 
"Now it is perfectly clear that claims of pre-emption are specially- 
considered in article 10, and although this particular claim of 
pre-emption does not (for the reasons already stated) fall within 
it, that does not affect the construction of article 144, as illus- 
trated by article 10. A claim to enforce a right of pre-emption 
is, as article 10 shows, a claim impeaching another’s right j and its 
primary object is to set aside the competing right. The circura 
stance that this plaint has inverted the proper order and, instead 
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Lordships are satisfied of the soundness of the decision of the 
High Court of the North-West Provinces in Ali Abbas v. 
Thahur Prasad (1). 

Their Lordships will humbly advise His Majesty that the 
appeal ought to be dismissed. 

Appeal dismissed* 

Solicitors for the* appellant : — Messrs. Barrow , Rogers and 
Nevill. J. V. W. 
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ASGHAB ALI KHAN (Plaintiff) ®. KHURSHED ALI KHAN and 
anothee (Defendants) and two othee appeals. 

[On appeal from the High Court of Judicature for the North-Western 
Provinces, Allahabad.] 

Act Wo. XV of 1877 (Indian Limitation Act), schedule II, article 89 —Suit 
for account between principal and agent — Termination of agency — 
i( Movable property ” — Money —'Evidence as to account stated. 

The appellant and respondent/ two brothers, were agents the one for the 
other in dealing with their joint estate, and the agency was found on the 
evidence to have continued until the 22nd of December, 1885, when the appel- 
lant brought a suit against the respondent for his share of money received 
by the respondent on the joint account. Meld by the Judicial Committee 
(upholding the judgment of the High Court) that a cross suit brought by the 
respondent against the appellant for an account was governed by article 89 of 
schedule II of the Limitation Act, and, having been brought within three 
years of the termination of the agency, it was not barred. 

Movable property” in article 89 includes money. 

The appellant put forward a ruTcTca and list evidencing a settlement of 
accounts supported by a substantial body of evidence of persons apparently of 
good repute, but which the respondent alleged to be fabricated. Meld that the 
High Court rightly rejected the positive evidence in favour of the settlement 
when it anneared that the facts ascertained on other evidence in the case as 
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The appellant and first respondent were brothers. The 
second respondent- Muzaffar was the son of the first respondent. 
The first suit (189 of 1885) was brought by the appellant against 
Khurshed and Muzaffar for a moiety of Rs. 74,800, a sum 
received by Khurshed as the share due to the two brothers from 
their uncle Husain Ali, on a partition of the family property. 
In that suit the Subordinate Judge decreed the claim as against 
Khurshed, but dismissed it as against Muzaffar. Khurshed 
appealed from this decree so far as it made him liable; and 
Asghar also appealed from it so far as it dismissed his suit against 
Muzaffar. The result of the two appeals was that Asghar’s suit 
was wholly dismissed. 

The second suit (211 of 1888) was brought by Khurshed 
against Asghar for money due on a balance of accounts. The 
Subordinate Judge dismissed the suit, but on appeal by Khurshed, 
the High Court reversed that decree and gave Khurshed a decree 
for a sum of about Rs. 25,000. 

Asghar’s suit was brought on the 22nd of December, 1885. The 
plaint stated that the property of Asghar, Khurshed, and a third 
brother Ahmad, had been under the management of Husain Ali; 
that on a settlement of accounts in 1875, when their properties 
were given over to them, a sum of Rs. 74,800 was found due to 
them, which was paid by Husain Ali on the 8th of June, 1875, and 
received by Khurshed under a po we r-of-attorney from Asghar ; 
that of this sum Khurshed deposited in the joint names of both 
brothers Rs. 10,000 with Gnlab Singh, Rs. 4,800 with the firm 
of Bansidhar, and the balance Rs. 60,000 he deposited in his own 
name in the Bank of Upper India at Meerut. This sum, the 
plaint alleged, Khurshed had withdrawn from the Bank, invested 
about half of it in a mortgage from one Shere Singh in the name 
of Muzaffar, and placed the rest of the money in the Bank to 
the account of Muzaffar. The plaint claimed the original moiety 
with interest, in all Rs. 57,509 (for which it was alleged a claim 
had been made on the 25th of November 1885), and also prayed 
for a declaration that the money deposited in the names of Khur- 
shed and Muzaffar was liable for any decree that might be passed ; 
and for a similar declaration as to the sum advanced on mortgage 
to Shore Singh in Mnzaffar’s name. : 
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On the 9th of March 1886 Khurshed filed his written state- 
ment, in which he relied on limitation as barring the suit and 
alleged that he and Asghar were partners, and until the partner- 
ship account was adjusted no claim for a specified item could be 
made; that since the receipt by him of the sum in dispute Asghar 
had received sums amounting' to Es. 1,08,040, besides other sums 
of which he had given no account, and that altogether Asghar 
was largely in his debt. He filed a list of items showing this 
indebtedness. The sum of Es. 14,800 he alleged had been long 
since recovered by both parties, and as to the sum in the Bank 
he asserted that it was his own money, and was not received 
by him as agent, and that he had given it to his son, Muzaffar. 

Muzaffar also filed a written statement on the same date, in 
which he made the same allegations as to the money in deposit 
and on mortgage, and submitted that the suit was bad for 
misjoinder. 

With his written statement Khurshed filed, amongst other 
documents which he had produced in obedience to an order, of 
the Court on the 23rd of February, 1886, a letter signed by 
himself, dated the 9th of November, 1885, from himself to 
Asghar, in which he said : 6i X wish that all accounts up to this 
time should be cleared, settled, and disposed of, so that the matter 
might be cleared up.” Endorsed on the letter was a reply from 
Asghar : “ Please settle the account. I am responsible for what 
may be found due by me.” 

On the 31st of March Asghar filed a written statement iu reply, 
being called on by the Court to do so. In it he denied the alle- 
gations as to the sum of Es’ 1,08,040 and the other sums alleged 
to have been received by him, and submitted that they could not 
be set off under section 111 of the Civil Procedure Code. He 
denied having received anything from Khurshed in respect of 
the Es. 14,800. He also pleaded a settlement of account with 
Khurshed except as to the Es. 74,800, and he filed as evidencing 
such settlement of account a rukha or note-of-hand executed as a 
memorandum by himself in favour of Asghar and dated the 13th 
of March, 1885, and an extract from the list of items signed by 
himself and Asghar on that date. These documents are set out 
in their LordshijrA i odgment, as also are the issues in the suit. 


Asghar 
A n Khan 


Khurshed 
Aui Khan. 
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The settlement of accounts of the 13th of March, 1885, was 
alleged by Khurshed to be a fabrication. It was spoken to by 
Asghar 'himself and by a number of respectable and apparently 
credible witnesses who were present on die occasion ^ theie was 
evidence also of Khurslied’s hand-writing by several 'witnesses, 
who had become acquainted with it iu the course of business and 
against whose credibility no suggestion was made. Khurshed 
rested his defence to this settlement of accounts on an ulibi 
showing he was not at Jansath where the settlement is said to 
have taken place, but at Muzatfarnagar, at. the time of the 
transaction. He also relied on the settlement alleged by himself 
of the 9th of November, 1885, which was not admitted by 

Asghar. - ' ' ' ' " ■ ■ ■ ' ' 

The first decision in the suit was given by the Subordinate 
Judge on the 15th of September, 1890. In it he dealt only with the 
questions of misjoinder and limitation. The former objection he 
held was taken too late for it to be given effect to : on the latter 
ground he dismissed the suit as barred ; the High Court, however, 
on appeal on the 16th of January 1893 reversed this decision, 
and remanded the case for trial on the merits. 

On the 15th of September 1893 the Subordinate Judge again 
gave a decision in the suit, decreeing the suit agaiust Khurshed 
for the entire sum claimed with interest and costs, but dismissing 
it as agaiust Muzaffar, 

Both Khurshed and Asghar appealed from this deeisiou, and on 
the 24th of April, 1896, the High Court (Banekjt aud Aikman, 
JJ.) held that the alleged settlement of accounts of the 13th of 
March, 1885, never took place, and that the documents support- 
ing it were not genuine ; that the objection to the suit as being 
one for a specific item in a series of transactions wms untenable, 
and: : that;Khurshed had uh sequity; a right to claim yal ■'Xlie ■ 

material portion of their judgment as to these points was as 
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conclusive* but it must be admitted that the signatures on the rulcJea and list 
resemble one another more closely than any other pair of genuine signatures 
produced, and that they bear a greater similarity to the signatures of 1S76 than 
to any of the signatures after 1880. A number of witnesses have been produced 
by the plaintiff whose statements* if they are to be believed, prove that in 
March* 1885* there was an adjustment of accounts between the brothers, in con- 
sequence of which the rulcJca and list were prepared and signed by Khurshed, 
but the considerations which we have set forth shut us up to the conclusion 
that these witnesses are unworthy of credit. We have the unexplained 
absence of all mention in tbe plaint of so material a circumstance in support 


1901 

Asghar Anr 
Khan 
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IvHtraBHBH 
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of the case brought into Court as the rnJcJca of the 13th of March, which could 
not possibly have escaped the plain ti IPs recollection. We have to our minds 
the irresistible internal evidence of the items of the list to which we have 
referred above whiclv: satisfies us that it is fictitious. We have the letter of 
the 9th of November* 1885, from Khurshed Ali to his brother with Asghar Alps 
endorsement hereon, both of which are, in our opinion* genuine* and which are 
utterly inconsistent with the genuineness of the rulcha and the list. We think 
that it is in every way more probable that the and list were fabricated 

by or on behalf of the plaintiff to meet the letter of the 9th of November, 1885, 
than that the latter letter was fabricated by Khurshed Ali to meet a case 
which had not even been hinted at when the letter of the 9th of November was 
put in. We^ therefore repel the plaintiff’s plea that an adjustment had taken 
place. 

“ We have now to consider the other contentions raised on behalf of the 
appellant. Those contentions are two-fold — first, that having regard to the 
nature of the dealings between the parties the plaintiff was not entitled to 
maintain a suit for a specific item, but could sue only for an account, and that 
on this ground the plaintiff’s suit as brought should have been dismissed. 
Secondly, conceding that such a suit was maintainable, the defendant could 
protect himself against the plaintiff’s demand by showing that the other items 
equal to or exceeding the amount claimed by the plaintiff were due to the 
defendant and that he could claim a set-off of such items. 

a As regards the first contention we cannot go the length of holding that 
the suit as brought was absolutely untenable. The relation between the 
parties was 'bf a peculiar and composite nature. They cannot be described as 
partners. They were joint owners of certain property which was managed 
sometimes by one and sometimes by the other on behalf of both. They stood 
to each other in the relation of principal and agent, with this qualification that 
one of them had authority from the other to appropriate for individual pur- 
poses the common fund of both wUb. the liability to account for the amounts 
so appropriated. There can be no doubt that a principal can sue his agent for 
a specific item out of the amounts received by the agent* although in doing so 
the principal might incur the risk of a claim for other items due to him by the 
agent being disallowed subsequently. In this view the plaintiff was entitled 
to sue for the item claimed by him which had been admittedly received by the 
defendant for both of them. We cannot therefore sustain the first of the 



82 



THB INDIAN LAW KFEOBTS, ^ .■ ' XXIV " 

We are of opinion that the second contention is 
g. to the peculiar relationship between the parties 
; the plaintiff to recover a specific item without 
>pportunity of setting of any sums which he may 
Lsbursecl on plaintiffs account. This in fact is 
of cases in which the transactions between the 
inequitable that the plaintif should recover and 
suit. If we were to hold that the 
»ss suit, injustice would result, as 
:ght be time-barred. The defen- 
to be due to him, trusting to 
For those items 
which existed between him 
an adjustment 

Ice plaoa between the two. It has been repeatedly hold that 
set-off exists independently of the provisions of section 111 
Procedure. In our opinion this’ is a case in which the 
quity a right to claim a set-off, and such a set-off we hold 
•e claimed in his written statement.' The Court below was 
3ed in refusing to go into the question of account and m 
the amount claimed by the plaintiff, simply on the ground 
that it was his share out of a joint fund belonging to the parties.” ^ 

In the result the suit was referred to the Lower Court 1 foi 
the purpose of finding which, if any, of the items in the list ^ ap- 
pended 'to Klmrshed’s written statement are due to him by Asghar 
Ali/ ? The Subordinate Judge found some of these Items In 
favour of Khurshed, and others In favour of Asghar j and the 
case eame again to the High Court, in which the same Judges 
gave their final judgment on the 9th of March, 1897, by which 
they allowed the appeal and dismissed Asghar’s suit as against 
Kkurshed. In doing so they observed 


valid, and wo hold that mokin; 
it would be inequitable to alio 
allowing the defendant the e 
be able to prove that he has dl 
one of that numerous class 
parties are such as to make it 
that the defendant should he driven to a cross s 
defendant’s only remedy was by way of a croi 
many of the items due to the defendant mi; 
cknt did not advance a claim for what he alleges 
the other debts as the means of discharging the items so due. 
the defendant has been led by the understanding 

nlaintiff to stive credit, that understanding being that 
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m having regard to the relations between tbe parties the defendant was enti- 
tled to set off that sum against the amount due to the plaintiff, the Court be- 
low ought, in our opinion, to have dismissed the plaintiff’s suit. 

st The result is that we allow this appeal and setting aside the decree be- 
low dismiss the plaintiff’s suit with costs here and in the Court below.” 

Asghar’s appeal from the decision of the Subordinate Judge, 
dismissing his suit against Muzaffar, was dismissed on the same 
date. 

Whilst the two suits out of which the present appeal arose 
were proceeding, Khurshed Ali on the iSth of November brought 
a suit against Asghar to recover the half share of Rs. 6,000 alleged 
to have been received by Asghar on joint account from their uncle, 
Husain Ali. The first Court dismissed it as barred by limita- 
tion, and this decision was affirmed by the District Judge, whilst 
the High Court dimissed it on the 9th of March, 1897, as relating 
to an item which is included in Khurshed’s suit No. 211 of 1888. 
No appeal was brought from this decision. 

The second suit (211 of 1888) was brought by Khurshed 
against Asghar Ali on the 9th of November, 1888. In his plaint he 
alleged that he and his brother had been carrying on a joint 
business, the management of which was entirely in the defendant’s 
(Asghar’s) hands ; that during the partnership joint and personal 
items of Khurshed were used in the joint business or by Asghar 
in bis personal transactions, which sums it was agreed should be 
received or paid at the time of adjustment of account ; that the 
only joint sum received by Khurshed was Rs. 74,800, out of 
which Rs. 14,800 had been credited in joint account and subse- 
quently spent in the joint business, leaving only Rs. 30,000 pay- 
able to Asghar as against Rs. 1,04,030 due by him to Khurshed 
as set out in a list annexed to the plaint ; and that Asghar had 
never rendered any account, though he had promised to do so on 
the 9th of November, 1885. Khurshed stated that his cause 
of action arose on the 23rd of December, 1885, when Asghar’s suit 
(189 of 1885) against him was instituted, and he prayed for an 
account and for the payment of Rs. 74 ,030 or whatever balance 
might be found due to him from Asghar. . 

Asghar put in a written statement in which he denied that 
any partnership or joint business existed between himself and 
Khurshed, except that they were co-sharers in an hereditary 





small personal items doe to biro and realized by the otoer wiiicn 
were finally settled on the 13th of March 1885. Since that time he 
alleged that all the accounts had remained in possession of Khitr- 
sbed. He relied on limitation as barring the suit. 

On the 15th of September, 1890, the Subordinate Judge 
dismissed the suit, considering that the dismissal of suit Ho. 189 
of 1885, which took place on the same day, left the plaintiff 
in suit Ho. 211 of 1888 without a cause of action. 

The High Court on the 16th of January, 1893, reversed this 
decision and remanded the suit (together with suit 3So. 189 of 
1885), for a decision on the merits. 

The Subordinate Judge dismissed the suit as barred by article 
61 of schedule II of the Limitation Act, and not being within 
article 108. 

On appeal by Khurshed, the High Court (BanebjI and Aik- 
man, JJ.) on the 9th of March 1897 held that the limitation appli- 
cable to the suit was not article 61, but article 89, and that Asghar’s 
agency did not terminate till he filed suit No. 189 of 1885 on the 
22nd of December 1885, but that in any case the endorsement by 
him on Ehurshed's letter of the 9th of November 1885 saved 
the suit from being barred. They reversed the decision of the 
Subordinate Judge and gave Klmrshed a decree for Es. 25,075 
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opinion on presumptions drawn from an examination of some of 
the items in the list, and on the ground of the great improbabi- 
lity that Khurshed could ever have signed such documents. The 
High Court have erred, too, in accepting the evidence as proving 
Khurshed’s alibi; whereas it is far from being conclusive ; and also 
in allowing a set-off by Khurshed which was not legally admissi- 
ble. Khurshed’s suit should have been held to be barred by limita- 
tion ; article 61 or 62 of schedule ii of Limitation Act, giving a 
three years’ period of time is applicable to the suit. The cause of 
action arose when the agency terminated, which was in May 1884, 
when the relations between the parties were inconsistent with its 
continuance. Article 89 does uot apply, the suit is not one for 
“ movable property.” Articles 48, 49, and 133 were also referred 
to. The letter of November 9th, 1885, has not been proved to be 
genuine; it is not admitted by Asghar and is not a sufficient 
acknowledgment to prevent the suit from being barred. Even if 
it were, the suit was not brought until the 9th of November 1888, 
which is a day too late. 

Mr. Herbert Gowell and Mr. Walter Golvin for the respond- 
ents contended that the rwhka and list of the 13th of March 1885 
were rightly held to be fabricated notwithstanding the evidence in 
their favour, and the High Court were right in saying on an exa- 
mination of the items they refer to that it was impossible Khur- 
shed would ever have signed the documents evidencing the 
alleged settlement. One of these items shows that by doing so 
he would have been admitting a debt which he had already paid, 
and other items also show how incredible it was that he could 
have signed the documents. It is in all probability correct, as 
suggested by the High Court, that tue settlement was only put 
forward to answer the case made by Khurshed, founded on the 
letter of the 9th of November, 1885. If genuine, the settlement 
would have been put forward from the first. The set-off was quite 
rightly allowed. As to limitation, article 89 of schedule ii of 
tfo Limitation Act is applicable to Khurshed’s suit : there was the 
relation of principal and agent between the parties, and the 
agency did not terminate until Asghar brought his suit on the 22nd 
of December 1885. Even if it came to an end in 1884, there is 
Asghar’ s admission in the letter of the 9th of November 1885, 
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which, is shown to be genuine and saved the suit from peing 
barred. By the exclusion of a day as allowed by section 12' of the 
Limitation Act, the 9th of November 1888 was the last day on 
which the suit could be instituted, so that it is just within time, 

Mr. Mayne was heard in reply. 

1901.—- July 27th. — The judgment of their Lordships was 
delivered by Lord Robertson — 

This litigation between the appellant and the respondents has 
lasted for fifteen years ; it has increased in volume and com- 
plexity as it proceeded in the devious courses recorded in the 
printed book ; and yet the essential facts are not of unusual 
complication. It would be unprofitable to recite all the stories, 
true and false, which have gathered round the transactions of the 
two brothers, Khurshed and Asghar, and it is only necessary 
at first to ascertain what were the relations of the one to the 
otter out of which the disputes have arisen* 

First of all then, in 1875, the uncle of the two brothers, 
Husain Ali Khan, paid to the elder of them, Khurshed, the 
sum of Rs. 74,800, being the amount due to the two as their 
share of the profits of estates which their father and Husain, 
and afterwards the two brothers and Husain, had held jointly. 
From 1876 there was separation between Husain and the two 
brothers, but the two brothers remained joint in all their estate 
until 1882 and in business until the present dispute arose. 
Before speaking, however, of the relations between the two 
brothers as to estate and business generally it is convenient to 
complete the narrative of the Rs. 74,800 which came from the 
uncle into, the hands of Khurshed. In a case abounding in 
mutual accusations of forgery and perjury, the main facts about 
this money are undisputed. That the greater part of it, viz. 
Rs. 60,000 was deposited in the Bank of Upper India and the 
rest, vie. Rs. 14,800, with two native firms of bankers at Meerut 
is certain. The sequel as to Rs. 60,000 needs only to be told 
briefly in order to its being dismissed from further consideration. 
It was given by Khurshed to the other respondent, Muzaffar, 
his son, but as Khurshed admits his liability to account for it, 
the whole history of Muzaffar’s dealings with it has no further 
relation to the present dispute. There was a dispute as to what 


Asghab 
Ah Khan 



VOL. XXIV*] ALLAHABAD SERIES* 87 

became of the Rs, 14,800, but this is the sole controversial 
survival of the subject-matter of the first suit ; viz* the Rs. 74,800 
which came to the. brothers from their uncle Husain, and it is 
ultimately dealt with in the account* 

Turning now to the general relations between the two 
brothers the facts are simple. They were joint in estate (as has 
already been said); they owned considerable property in the 
district of Muzaffarnagar ; both were in Government service, 
employed in different districts, and one was at home at one time 
and another was at another. It resulted from these mutual rela- 
tions and similar engagements, that the one acted for the other 
in the receipt of the profits of their estate, and when necessary 
for more important matters, powers-of-attorney were granted by 
the one to the other. "'’This is common ground and the fierce con- 
troversies in this suit are as to which brother in certain specified 
cases collected moneys belonging to both. In 1882 the greater 
part of the landed property belonging to them was divided 
between them; but they continued joint in other matters; and 
the growing distrust between the two did not produce an actual 
rupture until the litigation began in 1885. 

In this state of facts the resulting liability of either party to 
account for his receipts is clear ; and, given appropriate action or 
actions to enforce those liabilities, then the questions are (1) is 
either claim to account barred by limitation (2) or by settlement 
of accounts, and if not (3) what is the state of accounts ? It 
will be found that in whatever other social or legal duty the 
patties have 1 come short, they have not failed to sue ■ enough 
actions to determine their rights, and some of the questions 
which were agitated as a defence to the first action are entirely 
superseded by the ample means ultimately afforded the Courts 
rfqr/ doing complete justice.' ; , . 

The first suit (No. 189 of 1885) related to the Rs. 74,800 which 
Khurshed received from Husain. The plaint was Sled by Asghar 
on the 22nd of December 1885, and asked for a decree against 
Khurshed for Rs. 37,400, being half of the Rs. 74,800, with 
interest, other decrees being asked to the effect of tracing and 
attaching the money in the form in which it had been invested 
by KhurshetFs son, Muzaffar, who was made a defendant. 
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only necessary to follow 


For reasons already indicated, it. is 
the progress of the litigation between the two brothers, for 
the claim against Muzaffar. comes to nothing. Kurshed’s writ- 
ten statement presented a perfectly definite theory of the case. 
So far from his being indebted to Asghar, Asghar was largely 
indebted to him, to the amount of more than a lakh of rupees, 
the details of which were given in an account produced. This 
being so, the Rs. 74,800 which came from Husain had, to the 
extent of Es. 60,000, been justly appropriated by Khursbed and 
as it happened had been given to Muzaffar. The rest (Es. 
14,800) had been spent by Asghar and Shu-shed jointly. On this 
statement of facts, besides limitation, Khursbed pleaded that the 
brothers had been joint owners, that there mast be a general 
account between them as partners, and that no action could lie 
for what was only one item in an account. On this last point it 
is sufficient to say that, whether good or bad, it is superseded by 
the fact that a cross action was brought by Khursbed to enforce 
the claims originally stated in support of his de fence. 

A minor incident of this defence must here be noted, as it 
bears very directly on one of the keenest controversies in the 
case. With Khurshed’s written statement he produced a letter, 
dated the 9th of November 1885, written by himself and expressing 
a wish for a prompt settlement of accounts and having endorsed 
on it a reply by Asghar acquiescing and saying, £{ Please settle 
the account. I am responsible for what may be found due 
by me,” This document was filed on the 23rd of February, 1886, 
and of .its relevancy in support of the claim for an account 
there can be no doubt. The Court called on the appellant 
(plaintiff) for a replication and on the 3 1st of March 1886 he filed 
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in the list signed by the parties annexed to the written statement, and that 
the sum duo by either party were set off, and that the defendant executed 
the enclosed note-of-hand in favour of the plaintiff as a memo, to secure the 
above-mentioned item. The present allegations of the defendant, after such 
clear and distinct proceedings, are very surprising,” 

Along with this replication, is. on the 31st of March, 1888, 
was produced the following letter : : A • 

“ My dear brother, dearer than life, Syed Asghar AIL .May he live long ! 

6i With prayers for your long life I inform you that whatever account 
was between you and me has been settled, i.e* X have received the entire 
amount due and have understood my private account, the account of my son 
Muzaffar, the joint account and the account of the siaTia, deeds, &c. The whole 
of the afox*esaid account with the exception of the joint money amounting to 
Rs. 74,800, received on the 8th of June, 1875, and deposited in the Bank and 
credited with mahajans, and the deed of Ganga Charan has been settled* 

Nothing has remained unpaid. 

s< X have therefore written, this memo, and affixed one anna stamp to it, 

" (Sd.) —(Illegible,) 

u Dated the 13th of March 1885.” , ' 

And also the following u list 

No* 160. — List of items realized by Syed Khurshed Ali Khan and Syed Asghar Ali Khan 3 
whieh were allowed credit for at the time of the private adjustment. 

Receipts on accounts of items due to Syed Receipts on account of items due to 3ye< 
Kurshed Ali Khan by Syed Asghar Ali Khan Asghar Ali Khan by Syed Kurshed Ali Khai 
on private account. on private account. 
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20,000 0 O 

34,207 13 3 


40 


tfHE INDIAN LAW BEPOBTS, 


[vol. xxiv, 


1901 


Asmab 
Am Khan 

4 ). 

Khueshed 
A iii Khan. 


The following were the issues settled 

« 1 . Whether the objection taken on behalf of Muzaffar Ali Khan, defen- 
dant) as to misjoinder of claims and parties is correct ? 

«2, "What were the relative positions of the parties when the money was 
drawn from Husain Ali Khan and deposited at another place, and is any por- 
tion of claim affected by time ? 

** 3. Whether the parties were partners and whether a settlement was 
made as to the item objected to, or a full adjustment of the former accounts 
had been made under the ruhJca, dated the 13th of March 1885* referred to by 
the plaintiff ? 

“ 4. Whether the item in question was deposited in the Meerut Bank in 
the names of the parties or in the name of defendant No. I, whether the plain- 
tiff was a sharer and entitled to the extent of one-half of it, or with reference 
to the account produced by defendant No. I nothing was due to the plaintiff 
out of the aforesaid item, and whether the said deposit item was drawn and 
transferred maid fide and secretly, or with the knowledge of the plaintiff ? 

“ 5. Whether the item of Rs. 14,800 'held in deposit by the firms was 
drawn by the parties or by the defendant alone F 

"6. Whether the defendant can, under section 111, claim a set-off of the 
items set up by him in the plaintiff’s account, and whether the items alleged 
by the defendant are also affected by time ? 

“ 7. Whether the plaintiff has, as alleged by him, a right for hypotheca- 
tion as to the property mortgaged by Chaudhri Sher Singh and others on 
account of the money due to him, and whether the mortgage was taken for 
this very money F 

“ 8. Whether the claim for interest is correct according to practice ? 

“9. What decision should be made as regards the defendant’s application 
for costs P 99 

The defendant being called on to admit or deny certain 
documeuts declared the rukka of the 13th of March and the “ list 
of items” to be fabricated. In like manner the plaintiff put 
among the documents not admitted by him the ruklca of the 9th 
of November, 1885, with reply. On the 9th of N ovember, 1888, 
a cross action {No. 211) was brought by the respondent Khurshed 
against the appellant. It claimed rendition of accounts and 
payment of Rs. 74,030. For practical purposes the state of 
accounts upon which this sum was brought out was the same 
as that set out in the defence to the suit of the appellant. 

This action merely restated the controversy between the 
parties in another form, and it is only necessary to note that the 
appellant in defence pleaded limitation. 

Another suit was brought by the appellant against the 
respondents) but it is unnecessary to deduce the procedure. The 
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evidence taken was made to apply to all three suits, and the suits 
were kept together in the' subsequent procedure. The appeals 
ultimately taken have been consolidated. It will simplify the 
narrative if in the meantime the original action be mainly 
attended to. 

Evidence was taken before the Subordinate Judge and many 
witnesses were examined, whose credibility has been vehemently 
impugned. It was not until the 15th of September 1890 that the 
Subordinate Judge pronounced his first judgment, and by it he . 
dismissed the suit (189) on the ground of limitation. Against 
this the appellant (plaintiff) appealed to the High Court and 
on the 16th of January 1893 the High Court set aside the decree 
and remanded the case under section 562 of the Civil Procedure 
Code to be tried promptly on the merits and according to law. 

On the 15th of September 1893 the Subordinate Judge decided 
in favour of tire appellant for the Tull amount of his claim as 
against Khurshed, but dismissed the suit as against Muzaffar. On 
appeal the High Court on the 24th of April, 1896, referred the case 
to the lower Court for the purpose of finding which, if any, of the 
items set forth in the list appended to the written statement filed 
by Khurshed are due to him by Asghar. They added, ce Such 
finding will be irrespective of any plea of limitation that may be 
raised on behalf of Asghar All.” Their Lordships in passing 
must observe that while in the present instance it may not have led 
to miscarriage, this was not the proper order to be pronounced, 
and it was irregular to take the account irrespective of the plea 
of limitation. 

The High Court, however, did much more than appears from 
the mere terms of this remand ; for by their judgment leading up 
to the remand they decided, adversely to the appellant, the most 
important question in the ease, viz, the alleged settlement of 
account in March, 1885, They held on the evidence tnat no settle- 
ment had taken place, and they reached this result by holding 
that the ascertained facts about certain items of the list or state- 
ment (set out above) on which the settlement was said to have 
proceeded made it incredible that the settlement took place. 

The appellant with some plausibility argued that the High 
Court has attached less importance to the positive evidence of 
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the settlement than to antecedent improbabilities arising out of 
. complicated transactions. He points to the substantial body of 
evidence of persons apparently of good repute who say they 
were present at the settlement and who depone to the writing 
and signature of the ruhka, and he comments on the evidence 
being all one way as to the resemblance of the disputed writing 
to the undisputed signatures of Khurshed. He has examined with 
great elaboration the evidence bearing on the questions as to 
which of the disputed documents were forged and which of the 
witnesses are perjured, and whether an alibi has been made out 
by Khurshed. After very careful consideration their Lorships 
have come to the conclusion that the High Court was justified 
in rejecting the ruhka on the grounds which are stated in their 
judgment. They consider the evidence as to certain of the 
items in the statement to be conclusive to the contrary of what is 
set out in the list and to be inconsistent with the existence of the 
alleged settlement. It is in their judgment less credible that 
Khurshed should have agreed to an acknowledgment to the direct 
contrary of known and recent facts of capital importance than 
that the documents are fabricated, and it has to be remem- 
bered that the opposite theory involves the believing a similar 
amount of fabrication and perjury to have taken place on the 
other side about the document of the 9th of November 1885. 
Their Lordships the more readily adopt the conclusion thus stated 
when they remember that the ruhka and list of March 1885 were 
first heard of after the production by Khurshed of the ruhka of 
November, 1885, in support of his counter-claim. For while it 
is true that in strictness they were not necessary to the plaint 
and appropriately Supported the replication, yet it cannot escape 
notice that if they had been in existence they would inevitably 
■have been in the mind of the plaintiff and would naturally have ■ 
formed the starting-point of the narrative of his plaint, and 
the subsequent procedure before the Subordinate Judge indicates 
a similar lack of confidence by the appellant in a controversial 
weapon which if authentic was conclusive. 

There remains the question whether Khurshed’s claim is 
barred by the Limitation Act The Subordinate Judge dismiss-' : 
ed the suit as time-barred, but the High Court on the 9th of March, 



1897, reversed this decree, and gave decree for Rs. 25,075 with 
interest. The question of limitation does not present much diffi- 
culty. Given the relations (which have been already stated) 
between these two brothers as regards their joint property, and it 
is apparent that they were agents the one of the other in dealing 
with the joint estate. Their Lordships are of opinion that the 
89th article of the 2nd schedule of the Limitation Act, 1877, 
applies, for they hold the words “ movable property ” to include 
money. The evidence of Asghar shows that the relation of 
agency continued down to the institution of the suit and 
accordingly the plea of limitation fails. In this view it is 
unnecessary to rely on the acknowledgment of November, 1885, 
or to consider the attempt to read the date as being in fact 
1884 instead of 1885. The sequel of the suit after this judgment 
of the High Court showed that the question of accounts was 
little controverted and their Lordships were not asked to con- 
sider it. 

The result of the whole matter is that Khurshed is entitled to 
what has been awarded him and that Asghar fails in his suits. 
The several actions have been disposed of by the High Court in 
the appropriate manner. Their Lordships will humbly advise 
His Majesty that the appeals ought to be dismissed ; and the 
appellant will pay the costs of the consolidated appeals. 

Appeals dismissed . 

Solicitors for the appellant : — Messrs. Fyke and Parrott . 

Solicitors for the respondents : — Messrs. Ranken, Ford, Ford 
and Chester . 
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Before Mr. Justice Knott, Acting Chief Justice, Mr. Justice Banerji and 
Mr. Justice Aihman. 

SITA BAM and others (Plaintiffs) v. MADHO LAL and another 
(Defendants).* 

Act No. IV of 1882 / Transfer of Property ActJ i sections GO, 92, and 93 
— Mortgage — 'Redemption — Decretal money not paid in within the time 
limited by the decree — Decree not in accordance with the Transfer of 
Property Act — Subsequent suit for redemption not barred — Civil Pro * 
cedure Code , sections 13, 244— Res judicata. 

The plaintiffs brought a suit for redemption of a usufructuary mortgage 
and obtained a decree for redemption, conditioned on their paying a certain sura 
within a time specified in the decree. This decree, however, instead, of going 
on to direct that in default of payment by the due date the property should 
be sold, directed that if payment was not made within the time fixed the 
* r judgment should be deemed to be non-existent.” The plaintiffs did not pay 
the decretal amount within the time fixed, but some years afterwards brought 
a second suit for redemption. Meld that the second suit was not under the 
circumstances barred, either by reason of anything contained in the Trans- 
fer of Property Act, 1882, or by section 13 or section 244 of the Code of Civil 
Procedure. David May v. Rasi-ud-din (1) overruled. Sami A chart v. Soma * 
sundram Achari (2), Periandi v. Angappa (3), Karuthasami v. Jaganatha 
(4), Ramunni v. Brahma Dalian (5), Ramasami v. Sami (G), Vallabha Yuliya 
Rajah v. Yedapuratti (7), Nainappa Chetti v. Chidambaram Chelii ( 8 ), 
Chaita v. Purum Sookh (9), Doobee Singh v. Jowfcee Ram (10), Sheikh Golam 
Soosein v. Musumat Alla Rnhhee JBeebee (11), Anrudh Singh v. Shea Pra- 
sad (12), Muhammad Samiuddin Khan v. Manna Dal (13 ), Dondh Bahadur 
Rat v. Tele Narain Rai (14), Gan Savant Pal Savant v. Narayan Dhond 
Savant (15), Mari Ravji Chiplunhar v. Shapurji Mormasji Shet (16), Malay i 
v. Sagaji (17), Roy DinJcur Doyal v. Sheo Golam Singh (IS) and Nawab 
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the predecessor ia title of the defendants-respondents, to secure a 1901 
loan of Ids. 308. Sita Earn, plaintiff No, 1, and Thakur Das, Ram 
father of the other plaintiffs; purchased Kesri Naravatds equity ^ 
of redemption. Lal. 

In 1809 Sita Ram and Thakur Das brought a suit against the 
defendants for redemption of the mortgage of 1848. In that suit 
the defendants pleaded that a later mortgage-deed for Rs. 800 
had taken the place of the mortgage of 1848, and that the plain- 
tiffs must pay that -amount in order to redeem. This plea was 
sustained, and a decree was passed declaring the plaintiffs entitled 
to redeem and to recover possession of the property on condition 
of payment by them of the full amount of the mortgage money 
within one month. The decree went on to provide that if the 
money was not paid as directed, “this judgment shall, after 
expiry of the above-mentioned period, be considered as non- 
existent (ma’adwm)” The plaintiffs failed to pay the money 
as directed. 

No further proceedings were taken in connection with the 
mortgage until the 26th of May, 1896, when a fresh suit for 
redemption was instituted by Sita Ram and the representatives of 
Thakur Das. The plaintiffs alleged that the cause of action arose 
on the 12th of May, 1896, on which date the defendants refused 
to render an account and to allow redemption of the mortgage ; 
and they prayed that accounts should be adjusted between the 
parties, and redemption decreed, without payment, if it were 
found that the mortgage had been satisfied out of the usufruct, or 
on payment by them of such part of the mortgage money as 
might be found due." .Abb;- AN ■(!{':$ ; v- * ® 

The defendants pleaded inter cilia that the suit was barred 
by section 13 of the Code of Civil Procedure, and contended that, 
having regard to the result of the suit of 1869, the plaintiffs were 
not entitled to any relief. 

The Court of first instance (Munsif of Mahaban} disallowed, 
the defendants 5 contention and gave the plaintiffs a decree for 
redemption on payment by them of Rs. 500. 

On appeal by the defendants the lower appellate Court 
(Subordinate Judge of Agra) following the case of Bay v, 
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Easi-ud-cUn (1), reversed the Munsifs decree and dismissed 
the plaintiffs’ suit. 

The plaintiffs thereupon appealed to the High Court, 

Babu Dwrga Gkaran Banerji (with whom Mimshi Golcul 
Prasad ) for the appellants. 

I submit that the Subordinate Judge is wrong. So long as 
there is no order debarring the plaintiffs of the right to redeem 
or no order for sale made upon the defendants-mortgagees’ 
application in case of non-payment within the time fixed, the 
right to redeem is not extinguished. Sections 92 and 93 of 
the Transfer of Property Act, 1882, put the matter beyond 
any doubt. There was no such order in this case and there- 
fore the plaintiffs are still entitled to redeem. The soundness 
of the ruling in Hay v. Razi-ud-din (1) has been doubted 
in Dondk Bahadur Mai v. Tek Narain Mai (2). I also rely 
upon Sami A chari v. Soinasundram Achari (3), Periandi v« 
Angappa (4), Karuihasami v. Jaganatha (5), Nainappa 
Chetti v. Chidambaram Ghetti (6) and Muhammad Sami~ud~ 
din Kkan y. Mannn Lai (7), also upon Raham llaki Khan 
v. GhaGda (8) and Nihali v. Milter Sen (9). These cases 
establish beyond doubt that the right to redeem not having 
been extinguished this second suit for redemption is maintain- 
able. 

Pandit Bandar Lai for the respondents. The mortgage 
merged in the decree w r hieh had been obtained on it. It ceased 
to exist independently of the decree. No suit to obtain another 
decree upon the same mortgage therefore lies : King v. lloare (10), 
Ex parte Tewings (11), Leake on Contracts, p. 807, Chilly on 
Contracts, p. 780, CoOte on Mortgages, pp. 707 and 708, Fisher on 
Mortgages, pp. 822 and 823, Brett’s Commentaries on the present 
Laws of England, p. 361, The decree upon the mortgage having 
become time-barred gives the plaintiffs no right to bring a fresh 
suit. They could not have brought this suit so long as the 
decree for redemption previously obtained by them was alive. 

(1) (1897) I. L. R„ 19 Ail., 202. (6) (1897) I. L, R„ 21 Mad , 18. 

(2) (1899) I. L. R, 21 AH., 251. (7) (1889) L L. R., 11 AIL, 330. 

(3) *(1882) I. L. R„ 6 Mad., 119. (8) (1898) X L, 11., 20 All, 375. 

(4) (1883) I. L. R., 7 Mad, 423. (9) (1898) I. L. E., 20 AIL, 446. 

(5) (1885) I, L* 11. f 8 Mad., 478. (10) (1844) 13 M. and W.. 494. 

(11) (1883) L. B,, 25 Oh. D., 338. ‘ 
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The decree in the previous suit was obtained peioro 
passing of the Transfer of Property Act, 1SS2. There was then 
at least no difference between a decree on a mortgage and other 
decrees. The remedy of the decree-holders was to enforce the 
decree under section 2-i-i ot the Code of Civil Procedure. They 
could not again sue upon it. Gan Savant Bal Savant v. 
Narayan Dkond Savant (1), Ramasami v. Sami (2), Sheikh 
Gulam lloosein v. Masurnat Alla Rukhee Beebea (•->), Anrudli 
Singh v. Shea Prasad (-1), Maloji v. Sagaji (5) and Hay v. 
Razi-ud-din (i>). The mortgagor has a right to redeem by 
execution of the decree and not by suit. 

The Transfer of Property Act, 1882, has made no alfcerati 
in the law. The right to redeem which is given by section 60 
the Act is exhausted when once a decree for redemption has hr 
obtained. 

..■‘■C:: The following judgments were delivered : - 
Knox, Acting C.J 
are the assignees of the equity ot re, 
situate in maujn Ivopa, pargana 
suit, out oi which this appeal arises, 
enforcing the equity of redemption 
missed, and the lower appellate Court has been gun 
deeisiou by a precedent of this Court, David Hay 
din ( 6 ). The Bench of this Con: 
appeal tirst. came for hearing, having 
of the view held in David Hay v 
been pointed out to them that there was a 
the decisions of this Court regarding the point 
the ease might be referred to a Full Bench, 
consider and determine is 1 — 

a decree for redemption, which does not contain a 

(1) (1883) I. L. It., v Bow., 4<J7. (1) (1882) 1. 1<. 

vf*. h qqo\ i r. y? ] 7 Mid 96. (5) (IBSS) 1 L. lv 13 Bom., ^ 6 /, 

k\ w.w. P.'. H. CL Ecu.. 1ST ! . P, 03. 0 ; (ISO?) L L B> > 10 A!l * 203, 


The plaintiffs, who are now appellants, 
demptioii over certain laud 
Saidabad. They instituted the 
find asked for a decree for 
. Their suit has been dis- 
hed to this 
i v. liazi~ud~ 
irt before which this second 
g. doubts as to the soundness 
liasi-vd-din, and it having 
conflict of authority in 
’ ; in issue, asked that 
What we now have to 
whether a mortgagor who has obtained 

provision that 
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\i made on the date fixed by the Court, the aiort- 
absolutely debarred of all right to redeem tin 
ho has not enforced that decree and has not paid 
can subsequently bring a 
f the mortgage in respect oi which 
According to the decision in 
g such a second suit, 
t of time to 


if payment is no 
gagor shall be 
property, and w 

in the decretal amount within the time, 
second suit for redemption o 
such first decree was obtained 
David Hay v. Uazi-ud-din, he cannot bring 
According to rulings of this Court prior in pom 
David Hay v. liazi-ud-din, he can. 

It has been found that in 1869 the plaintiff-appellant, Lai a 
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they did obtain a decree for redemption, but never put it m 
force. The mortgage was a usufructuary mortgage. Iu coming 
to a decisiou upon this point, I do uot propose to go into the vari- 
ous precedents that are to be found iu the reports. These have 
been very carefully considered and fully discussed by my learned 
brother Aikrnau, and I concur in the views he holds about them. 
I think it sufficient to consider the provisions of Act No. IV of 
1832, which seem to bear upon this point. To my mind they 
return a sufficient and conclusive answer to the question referred. 
The first provision is that contained in section 60, which lays 
down that “ at any time after the principal money has become 
payable the mortgagor has a right, on payment or tender at a 
proper time and place of the mortgage money, to require the 
mortgagee to deliver the mortgage-deed, if any, to the mortgagor, 
aud where the mortgagee is in possession of the mortgage pro- 
perty, to deliver possession thereof to the mortgagor/’ No 
limitation is put upon this right, with the one exception that it must 
not have been extinguished by act of the parties or by an order 
of the Court. In the present case there is no question as regards 
the act of parties. The only point which will hereafter have to 
be considered is, whether the right has been extinguished by an 
order of a Court. As it is common ground that the mortgagee 
has uot up to the present asked for an order that the mortgaged 
property be sold, it is not necessary to consider the provisions 
relating to such a circumstance, and I pass on to section 02, 
which directs that “in a suit for redemption if the plaintiff 
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As no application had been made by the mortgagees for an 
order for sale tip to the 26th of May, 1898, when they filed the 
present suit, it would follow that unless the plaintiffs" right to 
redeem he barred by some provision of law other than that con- 
tained Isxdhe Transfer of Property Act, his right to redeem was 
not extinguished. It was unimpaired, and could be enforce! by 
suit In David Hay v. Razi-ud-din, where the opposite view 
was held, it was admitted that there are cases which support this 
contention, namely, the cases of Sami Achari v. Somasxmdram 
Achari (1), Periandi v. Angappa (2), Rammuni v. Brahma 
Dattan (8), and also MuhawmadSami^ud-din Khan v. Manna 
Lai (4). The learned Judges, however, who decided the case of 
David Hay v. Razi-wl-din held that it was the intention of the 
Legislature as expressed in section 92 and section 93 of the 
Transfer of Property Act that there should be one suit only for 
a redemption. They do not point out upon what portions of the 
sections above cited they held this view, and it must be remem- 
bered that in the case they then had to decide the decree under 
appeal did not specify what should take place in the case the 
mortgage money was not paid wHiin the period limited in that 
respect. Otherwise it might be assumed that they based their 
judgment upon the concluding paragraph of section 92. I need 
not consider here what would be the result if, in the case under 
appeal, the decree had been made in strict accordance with law and 
had provided that the property was to bo sold. This point does not 
arise. The learned Judges in David Hay v. Razi-nd<lin seem to 
have based their decision upon the reading they put upon sections 
92 and 93 of the Transfer of Property Act, the principles con- 
tained in section 244 of the Code of Civil Procedure, and the 
fact that the failure by a mortgagor to comply, whatever that 
may mean, with his decree for redemption within time, cannot 
give him a fresh cause of action. Ills original cause of action, 
they considered, was extinguished. It is difficult to understand 
how they held this in the face of the words contained in section 
93 — “ the plaintiff’s right to redeem shall be extinguished. ?? 
;T : bes8' words would he pure ■ 

(1) (1882) I- L. 11, G Mad., 119. (3) (1SD2) 1. 1. 11, 15 Mad. 360. 

(2) (1883) I. 1. Ii , 7 Mad., 423. (4) (1889) I. L. IX, 11 All, 280. 
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merged in the decree, or if section 13 of the Code of Civil Pro- 
cedure had any similar effect On the contrary, it would appear 
that the words above quoted in section 93 were purposely insert- 
ed in order to remove a particular case of a suit for redemption 
from objections which might be raised under section ! lt8 of the 
Code of Civil Procedure. Again, as regards the difficulty felt 
in connection with the principles contained in section 244 of the 
Code of Civil Procedure, it mast be. remembered that decrees in 
redemption suits differ from ordinary decrees, in that they con- 
tain provisions providing for a portion of them becoming incap- 
able of execution under certain contingencies. By their own 
internal virtue, so to speak, they make it impossible for questions 
relating to the execution, discharge or satisfaction of tlic decree to 
arise, inasmuch as they provide that upon a decree-holder not 
making payment on a day fixed by the Court, ail advantages 
which accrued to him, and which could be enforced by him under 
the decree, come to a complete end. In the present case, of course, 
the decree was of an extraordinary kind ; but even so, the terms 
in which it was couched were of a nature which preclude any 
question arising of execution, discharge or satisfaction of that 
particular decree by the decree-holder. With due respect to the 
learned Judges who decided David Hay v. liazi-ud^din, I cannot 
bring myself to believe that it was the intention of the Legis- 
lature as expressed in sections 92 and 93 of the Transfer of 
Property Act, that there should be one suit only for redemption. 
The principles of section 244 of the Code of Civil Procedure 
appear to me to be excluded under the express words which 
allow the mortgagor’s right to redeem to continue alive and 
nnwativA until extinguished by an order under section 93. It is 
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reserved to him by law until the mortgagee has applied for 
an. order for sale. This issue would naturally not have been, 
and could not have been, in issue in the former suit, and could 
not therefore have been beard and determined. The Court 
would not .be by section IS debarred from trying that issue. It 
has not been suggested that there is any other order of the 
Court which stands in the way of the mortgagors right to 
redeem. I am therefore of the same opinion as my learned 
brothers, that in the present case the mortgagor could bring the 
second suit for redemption, and I concur with them in the order 
proposed. 

Baneeji, J.— This appeal raises the question whether a 
mortgagor, who, lias obtained a decree for redemption, and has 
failed to comply with the conditions imposed in it in regard 
to the payment of the mortgage money, is precluded from main- 
taining a second suit for the redemption of the same mortgage. 

If the decree in the first suit provides in distinct terms, as 
it did in Rasmasami v. Sami (1) that in case of default in 
payment the mortgagor “ will bo debarred from redeeming 
the mortgaged property afterwards, a second suit would be 
clearly barred under the rule of res judicata, no matter whether 
the decree was or was not passed in accordance with law. it 
is conceded that the decree in the former suit in this instance 
was not of that description. The former suit was brought in 
1869 by Sita Ram, one of the present plaintiffs, and Thakur Das, 
the predecessor iu title of the other plaintiffs, to redeem a 
mortgage of the 10th May, 1848, made by Keshri Narayan for 
Rs. 308. It was found that the said mortgage had been super- 
seded by a subsequent mortgage, dated the 15th of February, 1853, 
for Rs. 800. The decree of the Court of first instance made ou 
the 18th of March, 1869, and affirmed on appeal ou the 27th 
of July, 1869, provided for redemption upon u payment within 
one month of the amount of the mortgagee money alleged by 
the defendants and it further provided that if payment was 
not made within the term fixed the “judgment should be deemed 
to be non-existent,” As I read this decree the result of the non- 
payment of the mortgage money within the period of one month 
(I) (1893) I. L. It., 17 Mad., 00. 
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fixed in the decree was, that the parties were relegated to the 1901 
position in which they were before the decree was passed, that is ‘ glIA 
to say, the relation of mortgagor and mortgagee was to subsist 
between them as before. It could not be said by any stretch of 
reasoning that the decree declared the right of redemption to be % aner ji j 
foreclosed, or that it had the effect of merging the mortgage in 
the decree. Having regard, therefore, to the terms in which the 
decree of 1869 was passed, I am unable to hold that the said 
decree is a bar to the maintenance of the present suit. 

This suit was instituted in 1898 under the Transfer of Pro- 
perty Act. Section 60 of that Act confers on the mortgagor a 
right to redeem “ at any time after the principal money has 
become payable,” provided that the said right “ has not been 
extinguished by act of the parties or by operation of law.” It is 
admitted in this case that the plaintiff’s right of redemption has 
not been put an end to by the act of the parties. Has it been 
extinguished by operation of law ? This question has been fully 
dealt with by my brother Aikman, whose judgment I have had 
the advantage of reading. I agree with him in all that he has 
said on this point. The rulings of the Madras High Court, 
which he was considered in detail, are consistently to the effect 
that in the case of a usufructuary mortgage the right to redeem is 
not extinguished, unless, upon default in payment on or before the 
day fixed, the Court passes an order that the mortgaged property or 
a sufficient part thereof be sold as provided in section 93. The 
judgment of Muttusami Ayyar, J., in Eamunni v. Brahma 
Dattan (1), is instructive, and I entirely agree with the views of 
the learned Judge. It is clear from the provisions of the Transfer 
of Property Act that the only orders which under the Act 
extinguish the right to redeem are — (i) an order absolute for 
foreclosure under section 87 in a suit for foreclosure, (ii) an 
order absolute for sale under section 88, and (iii) an order 
for forelosure or sale in a mortgagor’s suit for redemption. 

This was clearly pointed out in Dondh Bahadur Mai v. Teh 
Mamin Mai (2). Under section 93 an order for foreclosure 
can only be passed if the mortgage is not simple or usufructuary. 

In the case of such mortgages the only order which has the 
(1) (1892) I. L. B., 15 Mad., 366. (2) (1899) I. L, B, 21 All, 251. 
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effect of extinguishing the right to redeem is the order for the sale 
of the mortgaged property or a sufficient part thereof. So long 
as such an order has not been applied for and obtained the right 
to redeem is not extinguished, and tnerefore the mortgagor is 
entitled tinder section GO to bring a suit to enforce that right. 

Banerji, J. rpp; s 0 f section 93 was evidently overlooked in the ruling 

of this Court in Davul Hay w llcisi-ud-din (1). With all 
deference to the learned Judges who decided that case, X am 
unable to agree with them. Their view is in direct conflict- with 
the provisions of the Transfer of P roperty Act. They have 
referred to 11 the law as administered in sueh matters in England,” 
but they were oblivious of the fact that whereas in England “ the 
dismissal of the action to redeem by reason of default in pay- 
ment of the money, or for any other cause than for want of 
nroRpcnfion. o cerates as a Judgment of foreclosure ” (see Fisher’s 
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has been fully answered by my brother Aikman, and m tne 
judgment in Dondh Bahadur Rai v. Teh Narain Rai (2) 
referred to above. It will be entirely in the power oi the mort- 
gagee to prevent such suits by obtaining an order for tlie sale of 
the mortgaged property. As for the provisions of the Code of 
Civil Procedure to which reference has been made by the learned 
Judges I am unable to hold that they have any bearing on the 
question. The operation of section 13 of the Code would depend 
upon the nature of the decree made in the previous suit in 
each instance. If, for example, the first suit is dismissed on the 
ground that the plaintiff has no right of redemption, he will be 
precluded by the operation of that section from bringing a second 
suit , for redemption. Again, if the decree declares that upon 
default being made in the payment of the mortgage money, the 
plaintiff will be foreclosed of his right of redemption, and that 
decree is allowed to become final, although it is not in accordance 
with law, the plaintiff will not he entitled to maintain another 
0) (1807) I, L. Iv.. in AIL, 202. (2) (1803) I* L. E., 21 AIL, 1251* 
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■ suit. But where the decree lias been framed in the terms of sec- 
tion 92 of the Transfer of Property Act the only order which 
can extinguish the mortgagor’s right to redeoiB in the case of a 
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'* usufructuary mortgage is an order for sale under the fourth para- 

graph of section 93, That section leaves no room for doubt that 
the mere fact of the non-payment of the mortgage money on or 
% before the date fixed does not extinguish the mortgagor’s right 

of redemption; and vest the mortgaged property absolutely in the 
usufructuary mortgagee. The very fact that such a mortgagee can 
; obtain an order for the sale of the mortgaged property shows that 

the ownership of the property; that is, the equity of redemption; 
jL , is in the mortgagor until the order has been obtained; as the mdrt- 

f gigeo could not apply for the sale of the propei ty which had 

vested in himself With reference to the contention of the learned 
!; advocate for the respondents, that after the mortgagor had obtained 

jf *' a decree for redemption his rights merged in the decree, and the 

only remedy available to him was the execution of the decree, 
it may be observed that this would be the case where the mort- 
gage money has been discharged before suit, either by receipt of 
rent or by actual payment, and the decree passed is one for posses- 
sion on the ground that the mortgage lias already been redeemed. 
This was the case in Sheikh Golam Iloosein v. Mummat Alla 
liukhee Beebee (1). But where a conditional decree has been 
passed the right to redeem is not extinguished until the result of 
the failure to perform the condition comes into operation, either 
under section 93 of the Transfer of Property Act, or under the 
terms of the decree. The learned Judges who decided the case 
. of David Hay v. Razi-ud-din relied on the ruling referred to 
above as supporting their view ; but the true scope of that ruling 
|| has been pointed out by my brother Aiktnan, and it does not, 

; in my opinion, help the case of the respondents. I am unable 

to hold that, having regard to the provisions of the- Transfer of 
Property Act, the case of David Hay v. Razi-ud-din was rightly 
decided. 

It was lastly urged on behalf of the respondents that the 
decree of 1869 was passed before the Transfer of Property Act 
came into force, and that before the enactment of that Act, a 
£1} N.-W. l\ H. C. Re*., 1871, p. C2. 
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decree dismissing a suit for redemption operated as a decree for 
foreclosure. That may have been the case in the Bombay Pre- 
sidency ; but so far as these Provinces are concerned, there is no 
authority for holding that the rule on the subject which obtains 
in England was ever applied to suits in this country. In Ghaita 
v. Puruvi Sookh (1), decided by Morgan, C.J. and Spankie, 
J., in 1867, it was held that the omission to execute a decree for 
redemption does not cause the interest of the mortgagor to cease 
to exist, and that he may still maintain another suit for redemp- 
tion. In Nawab Azimut Ali Khan v. Joivahir Sing (2), their 
Lordships of the Privy Council did not consider the dismissal 
of a suit for redemption to be a bar to the maintenance of a 
subsequent suit for the same purpose. I may also refer to the 
decision of the Calcutta High Court in Roy Dinlcnr Royal V. 
Shea Golam Singh (3), decided in 1874, and- 1 may remark that 
no case has been cited to as in which, before the passing of the 
Transfer of Property Act, the view contended for by the res- 
pondents and approved in David Hay v. Razi-ud-din was held 
in these Provinces. 

lam of opinion that neither the provisions of law nor the 
terms in which the decree of lS6d was passed preclude the 
plaintiffs from maintaining the present suit. I would therefore 
accept the appeal, and, setting aside the decree of the Court below, 
remand the case to tint Court under section 562 of the Code of 
Civil Procedure, allowing to the appellants the costs of this 
appeal. Other costs to follow the result. 

Airman, J.— This appeal arises oat of a suit brought for 
the redemption of a mortgage. The plaintiff succeeded in the 
Court of first instance, but on appeal the learned Subordinate 
Judge reversed the decree of the Munsif and dismissed the suit. 
The plaintiffs have filed this appeal from the decree of the lower 
appellate Court. The learned Subordinate Judge relies on the 
judgment of this Court .in the case of David Hay v. Razi-ud-din 
(4). That case undoubtedly supports the view taken by the 
Subordinate Judge. The plaintiffs, on the other hand, rely on 
an earlier judgment of this Court in the case of Muhammad 
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Sami-ucl-din Khan v« Mannn Lai (1), which is as clearly in 
their favour as the other case is against them* Owing to this 
conflict of authority on a question of importance, the hearing of 
this appeal has been referred to a Full Bench of three Judges. 

The following are the facts of the case : — 

On the 10th of May, 1848, one Kesri Narayan made a usu- 
fructuary mortgage of the property in suit in favour of Lek li- 
ra], the predecessor in title of the defendants respondents, to 
secure a loan of Rs. 308. Si ta Ram, plaintiff No. 1, and Tha- 
kur Das, father of the other plaintiffs, purchased Kesri Kara- 
yan’s equity of redemption. 

In 1869 Sita Ram raid Thakur Das brought a suit against 
the defendants for redemption of the mortgage of 3848. In 
that suit the defendants pleaded that a later mortgage-deed for 
Rs. 800 had taken the place of the mortgage of 1848, and that 
the plaintiffs must pay that amount in order to redeem. This 
plea was sustained, and a decree was passed declaring the plain- 
tiffs entitled to redeem, and to recover possession of the property 
on condition of payment by them of the full amount of the 
mortgage money within one month. The decree goes on to pro- 
vide that if the mortgage money is not paid as directed, u this 
judgment shall, after expiry of the above-mentioned period, be 
considered as non-existent ” (ma'adum). The plaintiffs failed 
to pay the money as directed. No further proceedings in con- 
nexion with the mortgage were taken until the 26th May, 1896, 
when the suit out of which this appeal arises was instituted. The 
plaintiffs alleged that the cause of action arose on the I2fch of 
May, 1896,oii which date the defendants refused to render an 
account and allow redemption of the mortgage. The plaintiffs 
prayed that accounts should be adjusted between the parties, and 
redemption decreed, without payment if it were found that the 
mortgage had been satisfied out of the usufruct, or on payment 
by them of such part of the mortgage money as might be found 
to be due. 

The defendants pleaded that the suit was barred by section 13 
of the Code of Civil Procedure, and contended that, having regard 
to the result of the suit of 1869, the plaintiffs were not entitled to 
(1) (1889) I. h E, } 11 AIL, 880, 
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simple or usufructuary, ordering that the property be sold unless 
the amount be paid as directed. The sale of the property on the ““ 
application of the defendant is the penalty provided by law for the 
failure of the plaintiff to pay within the time fixed. Now, if the 
view taken by the learned Judges who decided the case in I. L. ^ 
R., 19 AIL, be correct, the penalty in the case of a decree which 
does not, as required by law, contain an order for sale, is the total 
loss of the property — a result which I have no hesitation in say- 
ing is not contemplated by the Act, Even if the decree be pro- 
perly framed in terms of section 92, the result would be the same, 
for the mortgagee has only to sit quiet and refrain from making 
an application under section 93, with the result that the property 
becomes his own. 

It may well happen that when an account is taken in a suit 
for redemption, the result is to show that an amount is due from 
the mortgagor, which he for the time being is quite unable to raise 
within the period fixed. The law never intended that in such a 
case the mortgagor should be punished by the total loss of his 
property. Even when, after a properly-framed decree, the mort- 
gagee applies under section 93 for sale, the order which the 
Court has to pass is that the property, or a sufficient part there- 
of, be sold. Any balance of the sale proceeds which is left after 
payment of the amount due to the defendant mortgagee, and the 
expenses of the sale, is paid to the plaintiff mortgagor, or other 
persons entitled to receive the same* And, as is clear from the 
fifth paragraph of section 93, it is the passing of an order under 
that section which extinguishes the plaintiff s right to redeem. 
The inference is, that the right to redeem is considered to subsist 
until an order under that section has been passed* 

The learned Judges who decided the case of David Hay v. 
Razi-ud-din observe that if the authorities which take an opposite 
view are good law, u a mortgagor is only limited as to the number 
of suits which he may bring by the length of his life, or by. the 
sixty years provided by the Limitation Act/ 1 I think the fear 
here expressed is chimerical, for, as pointed out in the case of 
Dondh Bahadur Rai v. Tek Narain Rai (1), even if the liability 
to pay costs did not act as a deterrent to the mortgagor, the 
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mortgagee could, by an application under seeti 
of Property Act, put a stop to any 
tbe mortgage. 

The learned Judges -who decided th 

Kazi-ud-din rely on the 1 - — 

Sheikh Golam Hoosein v. Mu.swm.at 
The facts of that case are different froi 
and of the case in I. L. R., 19 Allahabad 
on their proprietary title, had brought a 
of mortgaged property on the grour 
satisfied. They succeeded in es 
unconditional decree for possession, 
limitation to expire without taking 
and then brought another suit based on 
substantially for the relief which was 
the first suit. Such a case is, I .hi. . 
from an ordinary action in ejectment, in 
decree for possession of the property, 
execute that decree w 
a fresh suit based either on the 
at the time the first suit was 
tion. It was so held by a Full 
Singh v. Jowkee Ram (2), and the Judges who 
Golam Hoosein v. Musumat Alla Ruklue Bsebee held that the 
decision in Doobee Singh's case governed the case before them. 

It appears to me that when a Court by its decree pronounces 
a mortgage debt to be satisfied, and the mortgagor entitled to 
immediate possession, that is equivalent to a declaration that the 
relation between the parties of mortgagor and mortgagee has 
come to an end, The case is different when the decree declares 
that the mortgage debt is still unsatisfied. In that case the rela- 
tion of mortgagor and mortgagee still subsists, and so long as that 
relation subsists, a mortgagor is entitled to claim redemption, 
provided his right to do so has not been extinguished by act of 
parties or by order of a Court. 

In the present case it is not suggested that the mortgagor’s 
right has been put an end to by the act of parties, and I fail to 
(l) H-W. P., H. C. Rep., 1871, p. 62. (2) N. W. P.» H. C, Rep., 1868, p. SSI. 


he case of David Hay v. 
Full Bench decision of this Court m 
Muswmat Alla Rukhee x>eebee (!■)• 
ififerent from those of the present case 
The plaintiffs, relying 
suit to recover possession 
t, the mortgage had been 
aing this, and got an 
They allowed the period of 
any steps to obtain possession, 
their old title, and asking 
s sought for and obtained in 
I think, not to be distinguished 
which a plaintiff gets a 
If he takes no steps to 
bin the time allowed by law, he cannot by 
decree, or on his title as it stood 
brought, evade the law of limita- 
Bench of this Court in Doobee 
decided Sheikh 
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discover anything in the decree in the previous suit which would isoi 
extinguish it It is, of course, possible that in a suit for redemp- sita Bam 
tion of a mortgage, under which possession has been given to the Mai>ho 
mortgagee, the decree of the Court may be so framed as to have Lal. 
the effect of extinguishing the mortgagor’s right to redeem, Aihmw,!* 
Such was the case in Ramasami v. , Sami (1) relied on by the 
respondent, where the decree declared that on the plaintiffs pay- 
ing the amount found due within three months, he would be 
entitled to possession of th© properties mortgaged, u and in 
default he will be debarred from redeeming them thereafter.” , 

Such a decree is not a proper decree to pass In a suit for the redemp- 
tion of a usufructuary mortgage under the Transfer of Property 
Act, but if passed, and allowed to become final, it is clear that 
on the plaintiff’s failure to pay within the time fixed it operates 
as a foreclosure decree, and his right to redeem is extinguished. 

In the present case, had the decree of 1869 declared that on 
the plaintiffs’ failure to pay within the time fixed the amount 
found due their right to redeem would be barred, the present 
suit would necessarily fail. But no such declaration was made. 

As stated above, the only result of default on the plaintiffs’ part 
which the decree of 1869 declared would ensue was the wiping 
out of the judgment. I do not think that it can with any show 
of reason be maintained that this was an order of Court extinguish- 
ing the right to redeem. ; . 

Reference is made both in Muhammad Sami-ud-din Khan v. 

Mannu Lai (2), and in the ease in I. L. R., 19 Allahabad, to 
the Full Bench decision of 1871. But neither of these judg- 
ments adverts to the peculiar circumstance noticed above, namely, 
that in the Full Bench case the decree in. the first suit was not 
a decree declaring the mortgagor entitled to' redeem,' but an 'un- 
conditional decree for possession. Had it been a decree for 
redemption, it is possible that the decision of the Full Bench 
would have been different, for in 1867, Morgan, C. J. and 


62 


TOE INDIAN LAW RBP0RT8, [YOL. XXXV* 


not cause the interest remaining in the mortgagor to cease to 
exist, and that in respect of such remaining interest he may 
maintain a fresh redemption suit, even if all rights under the old 
suit have been lost. “ The inquiry,” they say, (i in the new suit, 
whether he is entitled to redeem, and on what terms, may not be 
the same as the inquiry in the former suit. A different state of 
circumstances may have arisen.” 

The learned Judges who decided the case of David Hay v. 
Razi~ud~din say that in their opinion it was the intention of the 
Legislature, as expressed in sections 92 and 98 of the Transfer 
of Property Act, that there should be one suit only for redemp- 
tion. With all deference to the learned Judges, I am unable to 
find any indication in these sections of any such intention in the 
case of usufructuary mortgages. The language of section 93 
points to an opposite conclusion. The second paragraph of that 
section provides that if payment is not made within the time fixed, 
the defendant mortgagee may apply for an order that the plain- 
tiff, and all persons claiming through or under him be debarred 
absolutely of all right to redeem, unless the mortgage is simple 
or usufructuary. Nor am I able to follow the learned Judges 
in their opinion that it would be in contravention of the princi- 
ples of section 244 of the Code of Civil Procedure to allow 
a second suit for redemption to be maintained, inasmuch as the 
question raised in the second suit is not a question relating to 
the execution, discharge, or satisfaction of the previous decree. 
The case would, of course, be different, were the second suit 
brought upon the decree in the first suit as a cause of action, 
as in Doobee Sing v. Joiokee Ram (1), and Bari Ravji Ckiplun - 
kar v. Shapurji Hormasji Shet (2). 

Nor am I able to see that section 13 of the Code of Civil 
Procedure would be any bar to a second suit for redemption. 
The decision in Anrudh Singh v. Sheo Prasad ( 3), merely 
followed the ruling of the Pull Bench in Sheikh Golam 
IJoosein v. Musumat Alla Rukkee Beebee, and no facts are given. 

The case of Gan Samnt Bat v. Narayan Dhond Savant 
(4V, is in favour of the respondent. It follows the two cases last 


(I) NT. W. P., H. C. Rip., 1868, p. 381. 
(2;?(18$6) I» It. XQ Rom., 461. 


(3) (1883) I. L. R„ 4 All., 48L 

(4) (X883) I. Li B., 7 Rom., 467, 
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cited, Kemball, J, Rays : — “ By reason of the default in payment 
of the money declared to be due within the time prescribed by 
Law for the execution of decrees (no time. .having been fixed in 
the decree), the order for redemption must be taken to have 
operated as a judgment of foreclosure. * ? This view, as shown 
above, is not in accord with the Transfer of Property Act, 
which, it should be noted, had riot been extended to the Bombay 
Presidency when that ease was decided. This case was followed 
in Maloji v. Sagaji (1), where, however, the opinion was only 
an obiter dictum. The cases in which an opposite view has 
been taken may now be shortly referred to. In the ease of Roy 
Dinkur Doyal v. Sheo Oolam Singh (2), the plaintiffs had 
brought a suit to recover possession of mortgaged property on 
the allegation that the amount due under the mortgage had been 
discharged by the usufruct of the property. The Court found 
that a sum of Es. 4,824-14-9 was still due under the mortgage, 
and gave the plaintiffs a decree for possession on condition of 
their depositing that amount. The plaintiffs failed to pay in 
this amount. Pour years after the decree had been passed they 
asked for possession in the execution department on the plea 
that the amount mentioned in the decree had by that time been 
satisfied out of the usufruct, but their application was rejected. 
They then filed a fresh suit for possession, which was dismissed 
by the Court of first instance on the ground that it was barred 
by section 2, Act No. VIII of 1859, which precluded a Court 
from taking cognizance of a suit brought on a cause of action 
which had been previously heard and determined by a Court of 
competent, jurisdiction in a former suit between the parties. 

In appeal the decision, of the Subordinate Judge was reversed 
;; by , Phear ; and Norris, JJ. They say; ^ What was .the' cause 
of action which was heard and determined between the present- 
parties in the former suit, and what is the cause of action which, 
is put forward by the plaintiffs in this present suit, and which 
they ask now to have heard and determined ? It seems to us 
plain that the principal cause of suit is the relation which subsists 
between the parties as mortgagor and mortgagee, and the conse- 
quent right on the part of the mortgagor at all reasonable times 
(I) (1888) I. L. IS Bom., 567. (2) (1374) 22 W, B., 0. B* 172- 
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to ask for an account from the mortgagee. * * * The former 

' suit effected an adjustment of account up to the date of 18th 
April, 1868. The substantial cause of action in the present suit, 
that which the plaintiff desires to have heard and determined, is 
the state of accounts which has arisen since the 18th April, 1888, 
obviously an entirely fresh cause of action. The matter which 
the Court is . asked in this suit to hear and determine is a matter 
which has arisen and. came into being since the matter of the last 
suit was heard and determined. 79 

These observations, with which I agree, might, mutaiis 
mutandis, be applied to the case before us. The learned Judges 
further point out that the first decree did not put an end to the 
relation of mortgagor and mortgagee, and that the Court by that 
decree did not pretend to foreclose the plaintiffs* right of 
redemption, in the event of his not paying the money then 
declared to be due. 

In Sami v. Somasundram (1), Turner, 0. J. and Muttu- 
sarni Ayyar, J r , held that the fact that the plaintiff had previously 
got a decree declaring him entitled to redeem and recover posses* 
sion oa making a certain payment, which payment he omitted to 
make, did not debar him from bringing another suit for redemp- 
tion, the first decree not having declared that the mortgagor 
would be foreclosed if he did not exercise the right of redemption 
therein given him. 

In a similar case Periandi v. Angappa (2), decided by the 
same learned Judges, a similar view was taken. It was pointed 
out that, as the decree in the first suit did not create a foreclosure 
it did not alter the legal relation which had subsisted between the 
parties prior to the suit, and that the incidents of the relation 
exist so long as the relation exists. 

In Karuthasami v. Jaganaiha (3), (Turner, C. J*, and 
Hutchins, J.) the same, view was. taken. Turner, C. J., had been 
a party to the Full Bench decision of this Court, in 1871, and in 
this judgment it is pointed out that in the Full Bench case the 
original suit was not, strictly speaking, a suit for redemption, 

’ but a suit to recover property on which the mortgage debt had, . 

(I) (1882) L L. R., 6 Mad., 119. (2) (1883) L h, R. s 7 Mad., 423. : ■ ■■ 

(3) (XS85)-L Ju. Bij&Mad* 478. 
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it was alleged, beea discharged, and the decree was absolute and 
These cases were followed in R-inunm v. 

( 1 ), by Muttusami Ayyar and Best, JJ. In his judgment n 

tusami Ayyar, J., points out the marked difference between the 
law of mortgage as administered in England and that contained 

in the Transfer of Property Act. . 

The question raised in this appeal did not directly arise m the 
ease Vallabha Valiya Rajah v. VedapuratU ( 2) but both 
Parker and Shephard, JJ., expressed an opinion that the failure 
of the mortgagor to pay ta the amount found due on the 
mortgage within the time fixed by the decree did not of iteeL 

put an end to his right to redeem. . , 7 

In the case of Mainappa Chetti v. Ohiaambaram Ohetti 

(3) the same contentions were put forward on behalf of the mort- 
gage as are advanced in this case. It was urged that the only 
remedy the mortgagor had was to have executed the decree m 
the first suit, that that decree being now barren, t,,e mortgagor 
had lost his right to redeem, and could not fall back on the ori- 
ginal mortgage and sue to redeem it, it having become merged m 
the decree. The learned Judges (Benson and A»oudam, J, .), 
repelled these pleas, holding that if the mortgagor failed to exer- 
cise the right of redemption given him by the decree, he, in effect, 
declined to put an end to the relation of mortgagor and mort- 
gage, that though the decree may become barred, the legal rela- 
tion of mortgagor and mortgagee continues, “ and trie raori- 
° may in a fresh suit again assert his right to redeem on 
payment of such sum as then may be due, which sum may on 
taking au account be greater or less than the sum which was 

reauisite under the former decree.” _ , 

’la the case tat cited reliance n. placed on behaif of the 
mortgagee on the decision of the Privy Co.mo.ltn Han 
CfcJtaLter v. Shapurji Horn asji Sid (4). That » — 
in which a decree for redemption had been passed and not ere- 
, p(1 A Iter the period of limitation for execution of the decree 

had expired a second suit for redemption was brought, not upon 

' - (1892) It R., 15 Mad., 366. f?) (}&?) 
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the mortgage, but upon the decree. The Courts In India held 
that such a suit would not lie. That view was affirmed 'by the 
Privy Council. On behalf of the mortgagor it was contended 
that, if he could not succeed in his suit based on the decree, he 
was entitled to fall back on the mortgage and redeem that. The 
ground upon which their Lordships overruled this plea was, not 
that a second suit for redemption would not lie, but that in putting 
forward such a contention the plaintiff was setting up a different 
case from that which had been set up in the lower Court, and 
on which the case had been tried and decided. Their Lordships 
did not, it is true, express any opinion as to whether a second 
suit for redemption would lie, but they expressed no disapproval 
of the decision in L L. R., 7 Mad., 423, which was cited In 
support of the contention. 

In the case of Muhammad Sami-ud-din Khan v. Mannu 
Lai (1), the mortgagors came into Court claiming possession of 
their property, which had been usufructuarily mortgaged, on the 
allegation that the amount due under the mortgage had been 
satisfied out of the usufruct. The Court found that a sum of 
Rs, 1,999-10-6 was still due to the mortgagees, and gave the plain- 
tiffs a decree conditional on their paying this amount Into Court 
within a time fixed, failing which payment the suit was to stand 
dismissed. The money was not paid in, and consequently the suit 
stood dismissed from the expiration of the period fixed. A second 
suit for redemption was dismissed by the lower Court on the ground 
that the right of redemption was extinguished by the order passed 
in the previous suit. The learned Judges (Straight and Rrod- 
hurst, JJ.), after a consideration of the previous rulings of this' 
Court, ami the provisions of the Transfer of Property Act, -held 
that the right of redemption was not extinguished by what had 
taken place in the previous suit, and that .the second, suit was 
maintainable, 

I think it has been. shown above that the weight of authority 
is against the view taken by the learned Judges in the case of 
David Hay v. Rmi~y>d«din } and further that that decision is not 
in consonance with the provisions off. the Transfer of Property 
Act* : 
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Before Mr . Justice Banerji and Mr. Justice jziwman. 

CHHIDDIT AND ANOTHER (FDAINTIPPS) V. NAUBAT AND OTHERS 

Dependants).* 

Hindu La to — MU ahshara — Join t Hindu family- Partition— Share 
of mother on partition— Stridhan. 

According to the Mitabshara law the share which the mother in a joint 
Hindu family obtains on partition, after the death of the fatnor, of the joint 
family property between the mother and the sous, becomes the mother’s ,tridha», 
which devolves on her death upon her own heirs and not upon the heirs of her 
husband Bilaso v. Dina Nath (1), Bhagwandeen Dooley v. Myna Base (2), 
Mmmmat Thahoor Deyhee v. Bai BaHh Ear* (3), ChoUy Ball v. Chamo 
Lall (4) Muttn Vaduganadha Temr v. Dora Sin git a Tenae (5), Mohaheer 
Eerthad’ v. Bamyad Singh (0), LaUjeet Singh v. JUj Coomar Singh (7), 
Sheodgal Tetvaree v. Judoo Nath Tc. octree (3), Neman gini Darn v. Sedan 
Nath Kundu Chrwdhry (0), Beni Ears:', ad v. Eura* Ghana UO) and G any at 
Uao v. Bern Chandar (11) referred to. 

m (isSO' I. Ii H., 8 All., as. (6) (1873) 20 W.E.,132. 

(2' (1807) 11 Moo. I. A., 4-87. (7) O^) «W, . B. ,38b. 

h) (186li) 1 1 Moo. I- A., loo. Cj L . R ’ l(J C *lc., 758. 
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One Ganga Ram died leaving two sous, Gopa! and Bhupal, by 
his first wife, and a third, Chunni, by bis second wife, Musammat 
XJdni, who also survived him. After his death a partition of the 
property of Ganga Ram took place, one half thereof being record- 
ed in the names of the sons by the first wife and the other half 
being recorded as held in equal shares by Chunni and his mother, 
Musammat XJdni. Musammat Udni died in 1869, and, Chunni 
also dying, the quarter share of which she was in possession was 
taken by the three sons of Chunni. The plaintiffs in this case, the 
sons of Gopal and Bhupal, sued to recover two-thirds of the share 
which had been of Musammat Udni in her life-time, on the ground 
that the share only came to her by way of maintenance and she 
had only a life-interest in it, and that after her death it should 
be divided amongst the grandsons of Ganga Ram per stirpes . 

The Court of first instance di missed the suit, holding that the 
fathers of the plaintiffs had separated from their father, Ganga 
Ram, during his life-time, and that the defendants had acquired a 
title by adverse possession. 

The plaintiffs appealed, and the lower appellate Court (Sub- 
ordinate Judge of Aligarh) came to the conclusion that after the 
death of Ganga Ram a partition took place between his sons, 
under which the one-fourth share in question had been assigned 
to Musammat Udni, and holding that Udni had only a life- 
interest in the share, which, after her death, would revert to the 
heirs of Ganga Ram, gave the plaintiffs a decree. 

The defendants appealed to the High Court. The main plea 
urged on their behalf was that the share which fell to Musammat 
Udni was her stridhan , and therefore the plaintiffs, sons of her 
stepsons, had no right to a share in it. The appeal was heard by a 
single Judge, who reversed the decree of the Subordinate Judge 
and restored that of the Court of first instance (1). From this deci- 
sion the plaintiffs appealed under section 10 of the Letters Patent. 

Dr. 8- 0. Barter ji (with whom Munshi Gulzari Lai) for the 
^ appellants. 

I maintain that tlie share taken by a Hindu mother o u parti- 
tion among her sons and stepsons is not what is technically known 
to the law as stridhan . 

(1) Weely Notes, LOGO, p. 114 
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The authorities upon which the decision now appealed from 
was based do not entirely support that decision. The Full 
Bench case of Bilaw v, Dina Nath (1), has no bearing on the 
present question. Mayne (Hindu Law and Usage, § 622) pro- 
nounces against the view taken in the judgment now under 
appeal, and points to a very anomalous result which follows from 
the adoption of that view (op. cit . ed. 6, p. 816). Dr. G. D. 
Banerjee (Tagore Law Lectures, 1878) no doubt follows the 
Mitakskara literally on pages 305 and 310 (op. cit., ed. 2), but 
on p. 331 he expresses the opinion that the widowed mother does 
not take an absolute estate. See also op. cit., pp. 278-279. la 
considering the definition of stridhan in the Mitakskara (II, 11, 
2) we have to remember that Vijnaneshvara expressly uses that 
term in a non -technical sense (sec. II, 11,3; Viramitrodayn, 
V, 1, 2 ; Sir W. Macnaghten, Hindu Law, Vol. I, p. 38 ; G. D. 
Banerjee, op. cit., pp. 277*278 ; K. K. Bkattaeharya, Joint Hindu 
Family, p. 617 ; Mayne, op. cit., p. 799). As Dr. Jolly points 
out, Vijnaneshvara was an innovator and started a new theory 
(Tagore Law Lectures, 1833, pp. 242—247). But the British 
Courts have not adopted the etymological theory of Vijnaneshvara. 
The Privy Council have qualified his definition and excepted 
c inherited property } from the category of stridhan* See Mus- 
sumai Thakur Deyhee v. Rai Balulc Ram (2), Bhugwandeen 
Doobey v. Myna Baee (3), Ghotey Lai v. Chunno Ball (4). 
\Cf. on this last ease Dr. G. D. Bauer jee ? s comments, op. cit., 
pp. 300-302.] At p. 510 of the judgment in Bhugwandeen v. 
Myna Baee , the Judicial Committee recognise the distinction 
drawn by Sir W. Macnaghten between pevulium and non-tech- 
nical stridhan . Therefore the authority of the Mitakshara 
alone is not sufficient. 

Is there then any other reason why the share taken by a 
mother on partition should be deemed her stridhan? Observe 
first that the word sambibkdga used by Vijnaneshvara in the 
Mitakshara (II, 11, 2), though translated as ‘ partition * by 
Colebrooke, docs not really include the mothers share on par- 
tition. He is citing there a text of Gautama which specifies 

(1) (1880) L L. it, 3 All., 88. (3) (1867) H Moo., T. A., 4S7* 

(2) (1866) li Moo., 1. A., 130. (4) (1878) L. it, 6 1. A., 15.J. 
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the several means of aequis&oh of property. See Mitak- 
slmra (I., 1, 8 and 12). Sambibhdga, is Gautama’s word and 
is explained by Vijnaneslivara to mean ‘ obstructed heritage ’ 
(L, 1, 13). There is no reason to suppose that Vijnaneslivara 
used the same word in a different sense in Chap. II., § H- Besides, 
even if Vijnaneslivara really meant ‘ partition’ (as Colebrooke 
supposed), the only partition he recognises is of heritage between 
co-owners [Mitakshara I., 1, 2 and 23)], and a widow is not a 
co owner with the sons. 

Consider next by what right the widowed mother takes a 
: Phear. J.* suggests it is taken either (1) by right of 

[Mohfibeer Per shad v. 
his view is supported by 
principle of the Privy 
3 , and the share is not stridhan* in the 
t of which view see Shea Dyed Tewaree 
'M (2), Lalljeet Singh v. Raj Ooomar 
i Dasi v. Kedar Nath Kundw Chowdhry 
. Puran 0 hand (5), and T. N. Mitral 
1879, p« 467), the grant can enure only 
am Ohandar ( 6 ) e See also Sir F. Mac- 
ons on Hindu Law, p. 43: S. 0. Sircar, 
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contrary to all principle that, though when the husband dies leav- lool^ 

ing no sons and the widow inherits the whole of his estate, she Chhidot 

takes only a limited interest, yet when he dies leaving sons who Na ^ aT _ 

exclude the widow, if they choose to separate, she, who is no 
heir, should take an absolute estate in the portion allotted to her. 

Reference was also made to Vyavahara Mayukba (Mandlik), 
pp. 93, 97, 224, Viyada Chintamaui (Tagore), p. 263, S.nriti 
Ckaudrika(Iyer), pp- 53 and 110, Farasara Madlmvy a (Burnell) 
p, 41, Sorolak Dos see v. Bhoobun Mohun Neoghy (1), and West 
and Biihler, Hindu Law, pp. 356, 391, 781. 

[BanERJI, J-, also referred to the definitions of stndhan 
contained in the Subodhini and the Madana Parijat.] 

Babu Jivan Chandra Maker ji replied on behalf of the 

respondents : . , 

Confusion has been caused by a consideration of the law preva- 
lent in other schools, and also owing to the idea that dndkan 
must be at the absolute disposal of the owner or must devolve 
in a particular way. The law of the Bengal school is essentially 
different from that of the Benares school ; there can be no par- 
tition in Bengal in the father’s life-time. 

The mother takes a share as a co-parcener. Every lady who 
comes into a family is a co-owner with the male members of the 
mint family. See K. K. Bhattacharya, Tagore Law Lectures, 

1885 p. 142; G. Sarkar, Hindu Law, p. 125 ; Mayne, § 477, p. 

625. ’ The “ inchoate right ” of a widow thus becomes perfected 
at the time of partition, Bilaso v. Dina Nath (2). By the same 
right an unmarried daughter also gets a share [Mitaksliara (I., 

7 5 9)1 Partition, according to Vijnaneshvara, is by nre-ex.st- 
ent right [Mitaksliara (I., 1, 17, 23)]. That the mother does not 
take her share in lieu of maintenance is express y s A e in 

Mitakshara (IX., 1, 32 3). , , offer 

The mother’s share is at fidtan, because (1) it tocends after 

her death to the daughter, Strange’s Hindu Law, Vol. II, F- odd, 

(2) it is more in the nature of a gift, Morley s Diges^, . o . 
p 917 ; and (3) in fixing its amount deduction has to be ma e o 
Oriihan already given, the two kinds of property 
together, Mitaksliara (1 , 2, 8), (G. Sarkar, Hindu Law, p. 18 ). 

... T T „ „ 292. (2) (18S0) I.L.B.,3 All., 88. 
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Vijnaneshvara rejects any technical limitation of the mean" 
ing of stridhan. For the rule of interpretation, see Dr. J. N. 
Bhat tacharji’s Commentaries (ed. 2), p. 64. The dictum of the 
Privy Council is not to be extended beyond their actual decision : 
the Mitakshara, being the paramount authority in these provinces, 
should be followed. See Muthappudayan v. Ammani Ammul 
(1) ; Salamma v. Lutchman Reddi (2) ; Bhagirthibai v. 
ICahnujirav (3) ; Dehi Singh v. Sheo Shanker Lai (4). The 
Mitakshara is to be interpreted, not overruled. 

There is no distinction between a wife taking a share when 
her husband partitions and a mother taking a share when her 
sons partition. The crucial test for determining whether certain 
property is stridhan is— upon whom does that property devolve ? 
Upon that point the Mitakshara (I., 6, 2) is conclusive. The 
question of alienability is immaterial for the purposes of my 
argument in the present case. 

Dr. S. C. Banerji in reply : 

The female members of a Hindu joint family are not co- 
owners with the males Narayana v. Krishna (5) ; they cannot 
enforce a partition, which every co-owner can (J. N. Bhatta- 
charji, Commentaries, pp. 321 and 836 ; Mayne, Hindu Law, 
p.625; Shama Soonduree Dabia v. Jar dine, Skinner & Co. 
(6). 

The dominion of an owner over her stridhan, as we now 
understand that term, is absolute, Brij Indar Bahadur Singh 
v. Ranee Janhi Koer (7). The passage in the Mitakshara 
(Ho 1 ,82, 3), is to be read with reference to the context. Vij nan- 
eshvara is discussing the widow’s right to inherit. The amount 
to be allotted to the mother is not to be limited to an allowance 
that will be just sufficient to maintain her. But this passage 
by itself is not sufficient to negative the theory that she obtains 
the share really as a provision for maintenance. That has 
always been the view of this Court, see Rajah Ruldeo Singh 
v. Koonwer Mahaheer Singh (8). West, J. ? s, observation on 
p. 302, I. L. B., 11 Bom., is obiter. 

(1) (1897) 8 Mad., L. J , 9. (5) (1884) L L. R„ 8 Mad., 214. 

(2) (1897) 8 Mad., L. J., 14. (6) (1869) 12 W. R. s 160. 

(3) (1886) I. L. R;, 11 Bom., 285. (7) (1877) 1 C. L. E.» 318. 

(4) (1900) I. L. R., 22 AIL, 353. (8) N.-W. P., H. C, Rep., 1806, p. 155 j 

at p. 157» 
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The argument based on the fact that in determining the 

amount of the share stridhan previously given has to be taken 1901 

into account, applies to the Bengal school as well, see G. Sarkar, Chhiddtt 

Hindu Law, p. 267. In fixing the amount of maintenance, too, Naubat. 
productive stridhan has to be taken into account, see Mayne, 
op, cit . p. 599. 

Airman, J. — One Ganga Ram died about 40 years ago, 
leaving three sons, namely, Gopil and Blmpal, sons by his first 
wife, and Chunni, son by his second wife Musammat Udni, who 
also survived him. Ganga Ram owned a 2J biswa share in 
raauza A tuba Madanpur, After his death a partition of the pro- 
perty took place, one-half being recorded in the names of the 
sons by his first wife and the other half being recorded as held 
in equal shares by Chunni and his mother Musammat Udni. 

Musammat Udni died in 1869. Her son Chunni is also dead, 
and the quarter share, of which she was recorded as in possession, 
is now held by the three sons of Chunni, who, with their mother 
Musammat Lado, are the defendants to this suit. The plaintiffs 
are the sons of Gopal and Bhupal. Their case is that Musammat 
Udni held the share which was recorded in her name by way of 
maintenance, and for her life-time only, and that on her death it 
should be divided amongst the grandsons of Ganga Ram per 
stirpes . They accordingly sue to recover possession of two-thirds 
of the share recorded in the name of Musammat Udni. The 
Court of first instance dismissed the suit, holding that the fathers 
of the plaintiffs had separated from their father Ganga Ram 
during his life-time, and that the defendants had acquired title by 
adverse possession. On appeal the learned Subordinate Judge 
differed from these findings, and coming to the conclusion that 
after the death of Ganga Ram a partition took place between his 
sons, under which the one-fourth share in question was assigned 
to Musammat Udni, held that she had only a life interest in 
the property, which, on her death, reverted to the heirs of 
Ganga Ram, and gave plaintiffs the decree they asked for. The 
defendants appealed to this Court. The main plea urged on their 
behalf was that the share which fell to Musammat Udni was her 
stridhan , and, as such, the plaintiffs, sons of her stepsons, had 
;uo right to a share in it The appeal was heard by a Judge of 


ilBlSiSSillll; - 
IS* fliilili il B ■■■ : - 



74 


THE INDIAN LAW EE POETS, 


[VOL. XXIV. 

this Court sitting singly, who sustained the defendants’ plea, set 
aside the decree of the Subordinate Judge, and restored that of the 
Court of first instance. From that decision this appeal has been 
filed under the Letters Patent. 

The whole argument has turned on the question whether, 
under the Hindu Law applicable to these Provinces, the share 
which fell to Musamraat U'dni in the partition which took place 
after Gutfga Rain’s death, became thereby her stridhan. It was 
admitted that if it Was stridhan the plaintiffs were out of Court. 

The question thus raised for our decision is one of considera- 
ble difficulty. We do not have for our guidance any decision of 
this Court, or of the Privy Council on the point. The case cited 
in the judgment of our brother Blair now under appeal, i.e. 
Bilaso v. Dina Nath (1), decides that a Hindu widow who is 
entitled to an equal share with sons upon partition can claim 
that share not only against the sons, but also as against an auc- 
tion-purchaser who has acquired the rights and interests of one of 
the sons before the partition. But it throws no light whatever 
on the question whether the share obtained by the widow 
becomes her stridhan. 

In the case Bhaqivandeen Doobey v. Myna Baee (2) the 
question which we have to decide was left an open one by their 
Lordships of the Privy Council. At page 514 of the judgment 
they say : — “The case is wholly distinguishable from those in 
which a widow, having a right to an ascertained share upon a 
partition with co-parceners, who have an absolute interest in 
their shares, is put by them in possession. In such a case, 
it may be a question whether her interest does not become 
absolute ; though in a ease coming from Lower Bengal the con- 
trary was decided by this Committee on no appeal from the 
Supreme Court of Calcutta. ” 

For the respondents reliance is placed oil the well-known 
passage in the Mitabshara (Chap. II, S. XI, § 2), where the 
author Vijnaneshvnra includes amongst property which forms 
a woman’s stridhan, “ property which she any have acquired 
by inheritance, purchase, partition, seizure or finding.” Their 
Lordships of the Privy Council have in the case of Musswinat 

(1) (1880) I. L. B-, 3 All.. 88. (2) (18(37) U Moo. T. A., 487. 
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Thakoor Deyhee v. Rai Balnh Ram (1), Bkugwandeen Boobey 
v. Myna Baee (2), Ghotay Lall v. Ohunno Lai (3), and Muttu 
Vadugcmadha Tevar v. Dord Singka Tevar (4), held , notwith- 
standing the fact that inheritance is mentioned by the author 
of the Mitakshara as one of the sources of a woman’s separate 
property, that property which a woman inherits from a male 
is not in her hands stridhan transmissible to her own heirs. 
In the last of the cases cited above, their Lordships say, at 
p. 301 of their judgment : — “ It is not necessary now to state 
in any detail how impossible it is, whether with regard to other 
commentators or to other passages in the Mitakshara itself, to 
construe this passage as conferring upon a women taking by 
inheritance from a male a stridhan estate transmissible to her 
own heirs. ” 

For the appellants reliance is placed upon a passage in the 
judgment of Phear, J., in the case Mohabeer Pershad v. Ramyad 
Singh (5), where he says: — ■“ After the consideration which I 
have been able to give to the authorities which were cited on both 
sides, I have arrived at the opinion that the widow is upon the 
division which has been directed to be made, entitled to her share, 
either by way of maintenance or as a portion of the inheritance.” 
It is argued with much show of reason that if it is by way of main- 
tenance that a widow gets a share upon partition, that share should 
go back to her husband’s heirs upon her death; on the other 
hand, if she gets it by way of inheritance the share will not, on the 
rulings of the Privy Council just referred to, descend to her heirs. 

The next case relied on by the appellants is Lalljeet Singh 
v. Raj Goomar Singh (6), where it was held that under the 
Mitakshara Law a father may during his life-time partition the 
joint family property, and that if he does so, he must allot a 
share to his wife for her maintenance in addition to the share 
which he takes himself. With reference to this case we would call 
attention to a passage in the Mitakshara, Chap. 1, S. 8, §§ 1 
and 2 which, in our opinion, has a material bearing on the ques- 
tion we have to. decide in this case. Vijnaneshvara is there 
considering the question u How shall a share be allotted to a 


(1) (1866) 11 Moo., I. A,, 139. 

(2) (1867) 11 Moo, I. A, 487. 


(3) (1878) L. R, 6 I. A, 15. 


(1) (1881) I. L. R, 3 Mad, 290. 

(8) (1873) 29 W. R, 192; at p. 195. 
(6) (1873) 20 W. R, 336. 
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son boi*ii subsequently, to a partition of the estate ? ” Suoh a son; 
he says, obtains; after the demise of his parents, both their 
portions. Then he adds these important words* “ (he obtains) 
his mother’s portion, however, only if there he no daughter, 
for it is declared that daughters share the residue of their mother’s 
property after payment of her debts. ” Here we have the author 
of the Mitakshara applying the special rules governing the 
descent of stridhan, to the share which a woman gets on parti- 
tion during her husband’s lifetime, showing clearly that he con- 
siders a share so acquired to be her stridhan . 

It is admitted that whilst a family subject to the law of the 
Mitakshara remains j oint, a woman has no right to any share 
of the family estate ; all that she can claim is maintenance. But 
when a partition takes place in such a family, a mother is entitled 
to a share equal to a son’s share. In the ease Sheodyal Tewaree 
y. Judoo Nath Tewaree (1), Mitier, J., remarked “There is 
no doubt that the share that is given to a Hindu mother at the 
time of partition is given to her for no other purpose than as a 
provision for her maintenance.” 

If it were for no other purpose, one might suppose that when 
a partition takes place a woman would get only a share large 
enough for her maintenance. 

But the author of the Mitakshara emphatically pronounces 
this idea to be “ wrong.” Vide II, I, 32. 

There is nothing in the texts to indicate that she gets the 
usufruct onlj of the share ; she gets the share itself. 

For the appellants, reference is also made to the case of 
Hemangini JDasi v. Kedar Nath Kundu Ghowdhry (2) . 

In that case, at p, 765 of the judgment, their Lordships of 
the Privy Council say : — " When the Hindu law provides that a 
share shall be allotted to a woman on a partition, she takes it in 
lieu of or by way of a provision for the maintenance for which 
the partitioned estate is already bound.” This, it may be 
mentioned, was a case under the Dayabhaga law. 

The case of Beni Par shad v* Puran Ghand (3), also relied 
upon by the appellants, was a case under the Mitakshara law. At 



VOX*. XXIV.] . ALLAHABAD SE&IES. 77 

p. 279 of the judgment; the learned Judges (Pxinsep and Gho.se, 1901 

JJ.), say; — The mother was entitled to hold her one-fifth c S hidd? 

share in lieu of maintenance only, and had therefore no absolute w 

z ■■ Hatjba®. 

power of disposal, though, no doubt, the Mitakshara describes 

such property fie. property acquired by partition) as woman’s 

property. ” They refer to the cases already cited from the 

Weekly Reporter, to Mavne’s Hindu Law, paras. 614 to 617, 

and Viramitrodaya (Goiap Chunder Sarkar’s translation), pp. 

224, 245. In the argument before us, reference was also made to 

the law of the Hindu widow by Trailokyanatk Mitra (Tagore 

Law Lectures, 1879). 

At p. 467 of that work, it is stated that the share which a 
widow gets on partition, namely, a share equal to that of each of 
her sons, she obtains in lieu of her maintenance. The author 
goes on to explain the reason of the widow getting a share. He 
says “ After partition she loses her accustomed position, she 
cannot attach herself to any one of the several families created by 
partition, and it is improper that she should be floating about 
between, one family and another for the purpose of obtaining a 
precarious maintenance. This the ancient sages could not toler- 
ate; and they accordingly ensured her maintenance, in case of a 
partition, by making her the recipient of a share,, which, inalien- 
able by her during her life-time, would on her death devolve 
on her surviving heirs.” If the author uses the words <( her 
surviving heirs” advisedly, this passage would tell against the 
case set up by the appellants. 

The appellants have also in their favour the authority of Sir 
Francis Maenaghten. At p, 43 of his “ Considerations on the 
Hindu Law as it is administered in Bengal” (1824), he says:— 
u I believe it may now be laid down as the law that mothers who 
take a share upon partition, take an estate for life only, and with- 
respect to dominion over. the property, stand upon the same foot- 
ing with widows who succeed to their husband’s rights.” He 
admits, however, that a distinction may possibly be made in a 
case in which all the sons had agreed to divide, remarking tlmfc 
in that case the share which the mother gets might be said to be in 
the nature of a gift, because they would all have concurred in the .■> " ; : 
act by which their mother became entitled to a share of the estate. 
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The next authority referred to in the argument was Gooroo- 
dass Banerjee*s Hindu Law of Marriage and Stridhana (Tagore 
Law Lecture, 1878) , 2nd edn,, 1898. At page 805 the author 
deals with the question whether the share, which a woman 
obtains on partition, becomes her stridhan . He says: — “The 
Mitakshara and the Maynkka answer this question clearly in the 
affirmative/' He points out that Jagannatha gives conflicting 
answers, refers to the passage quoted above from Sir F. 
Macnaghten, and sets forth the views entertained by the Bengal, 
Mithila and Dravida school. In his summary at p. 310 he 
says:— '“The share which a woman obtains on partition is her 
stridhan according to the Benares and Makarastra schools, but 
it does not rank as stridhana according to the law of Bengal/* 
The law of Mithila and that of Dravida are not very clear on 
the point ; but there is reason for thinking that they do not differ 
from the law of Bengal. At p. 830 he says: — “The Hindu 
Law is not very clear regarding the rights of a woman over the 
shares obtained by her on partition/* and remarks that the more 
correct view appears to be that a woman can have no greater 
rights over it than over the property of her husband which 
devolves on her by inheritance. 

Our learned colleague, whose decision is under appeal, refers 
to Mayne*s Work on Hindu Law as supporting the view that he 
takes. We doubt whether this is the case, for at p. 816 of the 
last edition of his work, that learned author says — “ Upon 
analogy there can be no reason why a woman who takes part of 
a property on partition between her sons should have a larger 
interest than if she had taken the whole in the absence of her 
sons/* 

The Viromitrodaya which has been referred to by the Privy 
Council as properly receivable as an exposition of what; may have 
been left doubtful by the Mitakshara, and declaratory of the law 
of the Benares school, has nothing clearly bearing on the ques- 
tion at issue, but it backs up the author of the Mitakshara in the 
extended meaning he gives to the term stfidhan , remarking that 
the term “ sixfold ;; used by Mann in connexion with stridhan 
is intended, not as a restriction of a greater number, but as a 
denial of a less/* and also supports him in saying that the word 
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stridhan lias been used by Mann in its ordinary significance as 
denoting property whereof a woman is the owner, and not in any 
technical sense ( vide Chap. V., parts 1 and 2). 

According to Sir W. Macnaghten (Principles of Hindu Law, 

3rd edn., p. 37), the succession to stridhan a varies according to A%7cman > * r * 
the condition of the woman and the means by which she became 
possessed of the property/* 

The Mitakshara, however, gives but one general rule for the 
descent of stridhan, the only exception being in the case of the 
sulka or present given on marriage — vide Chap. II, Sec. XI, 8 
and 30. 

The distinction drawn by Sir W. Macnaghten between what he 
calls womans property and what he styles her peculiuni , has been 
shown by Messrs. West and Biihler (Hindu Law, p. 146 et seq,), 

Jolly (Hindu Law, p. 244 et seq .), and Banerjee (Hindu Law of 
Marriage and Stridhan, 2nd edn., p. 276) not to have been 
present to the mind of the author of the Mitakshara. 

The last case relied upon by the appellants is Ganpai Eao v. 

Ram Ghandar (1). In that case there were two brothers form- 
ing a joint Hindu family. One died, leaving a son Earn Ghan- 
dar ; the other died, leaving a widow Musammat Lachhmi Bai. 

No partition had taken place, and it is clear that Lachhmi Bai 
was only entitled to maintenance. A deed was executed, where- 
by Ram Ghandar having received from Lachhmi Bai a sum of 
money as representing the value of his half share of a house, 
declared her to be in sole proprietary possession of the whole of 
the house. She executed a deed of gift in respect of the house in 
favour ofjaer brother^ sons, the validity of which was impugned 
after her death. This Court held that under the circumstances 
the widow had no more than a life estate. Wo are of opinion ' 
that this case has no bearing on the question we have to decide. ' 

The case then stands thus. The question we have to decide 
is pronounced by the Privy, Council to be an open one, and there , 
is, so far as we can ascertain, no case law in these Provinces 
: bearing upon the point at issue. 

In the conflict which undoubtedly exists amongst Hindu 
authorities, we consider ourselves' bound to follow the Mitakshara,. 
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the paramount authority in these Provinces. We are of opinion 
that according to the law as laid down in Chapter II, Section XI 
of that work, property acquired by a woman by partition is her 
stridhan, and follows the rule of descent laid down for such 
property. That rule of descent is applied by the author of the 
Mitakshara himself to the case of a share acquired by a woman by 
partition during her husband’s life time — vide the passage cited 
above from Mitakshara (I., VI., 2), the importance of which seems 
to have been generally overlooked. We see no reason for think- 
ing that Vijnaneshvara would have applied any different rule in 
the case of a share acquired by a woman by partition taking 
place after her husband’s death. 

For these reasons we arrive at the conclusion that the deci- 
sion of onr brother Blair was right, and we dismiss this appeal 
with costs. 

Banebji, J. — The question raised in this appeal, namely, 
whether the share, which a Hindu mother, governed by the 
Mitakshara Law, gets upon a partition between the sons, is her 
stridhan, which devolves on her death on her own heirs, and 
not on the heirs of her husband, is by no means free from diffi- 
culty. Whilst the author of the Mitakshara in Chapter II, S. 
XI, § 2 includes such property among what constitutes a 
woman’s stridhan , there are other considerations from which it 
may be inferred that she gets such share as a provision for her 
maintenance, and that it cannot in any case rank higher than the 
interest which a widow acquires in her husband’s estate by right 
of inheritance. There is, however, no express text in the Mitak- 
shara, which declares that the share thus obtained by the mother 
is obtained by her for her maintenance. In this respect the 
Mitakshara differs from the Smriti Chandrika (see Chap, IV) 
which is followed in the Dravida country, where it conflicts with 
the Mitakshara. The latter, however, is the paramount author- 
ity iu the Benares school, and its express texts must, in the 
absence of anything to the contrary, be followed in these Prov- 
inces. For the purpose of determining whether the author of the 
Mitakshara intended that property obtained by a woman upon 
partition between her sons should be deemed to be her stridhan 
in the sense of being her separate property, the best test is that 
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which was applied by their Lordships of the Privy Council in 
respect of property inherited by a woman from a male in the 
well-known case of Bhugwande&n Doobey v. Myna Bctee (1), and 
the other oases to which my learned colleague has referred. It is 
clear, and is indeed conceded, that the share which a mother 
obtains upon partition between her sons partakes of the same 
nature as that obtained by a wife under a partition made by the 
father in his lifetime. As regards the share last mentioned, the 
rule of descent according to the Mitakshara is the same as in the 
case of stridhan. In Chap. I, S. VI, § 2, it is laid down that a 
son born after partition “obtains after the demise of his parents 
both their portions: his mother’s portion, however, only if 
there he no daughter ; for it is declared that ‘ daughters share the 
residue of the mother's property after payment of her debts.’” 
The preference of the daughter to the son as the successor to the 
mother’s share shows that whatever may have been the reason for 
the allotment of the share to the mother, Vijnaneshvara declared 
such share to be the separate property of the mother, and intend- 
ed that it should devolve in the same way as separate property 
of any other description. Unlike the case of property obtaiued 
by a woman .by inheritance to a male, there is in this respect no 
conflict between the different texts of the Mitakshara. The 
safest course, therefore, seems to be to follow the text of the 
Mitakshara, and adopt the view which has been held by Mr. 
Justice Gooroodass Banerjee in his work on the Hindu Law of 
Marriage and Stridhan. The question is, however, beset with 
difficulties, and I must say that, although I do not feel myself 
justified in coming to a different conclusion from that at which 
my brother Aikraan has arrived, my mind is not free from 
doubt. I agree in dismissing the appeal with costs. 

Appeal dismissed. 

(1) (1857) H Moo., I. A., 487. 




Chhiedtt 

V* 

Nattbat. 
Banerji t J, 




82 





THE INDIAN I* AW REPORTS, 


, before Mr . Jtftfiotf Saner ji and Mr . Jtfmoe A*wno* 
ll PAL RAI and othees (Defendants) «. SDBAJBALI and another 
’(Plaintiffs) and RAGHUNATH RAI and another (Defendants). 
Hindu Law — Mitakshara—J oint Hindu family -Fartitoon-Share of 
mother on fartition — Stridhan . 

taken by the mother in a joint Hindu family upon 
family property being her stridhan , she is capable of alienat- 

Kanhaiya Rai died leaving three sons and a 
After his death a sepa- 
in virtue of 
quarter share of the pro- 
The widow then made a gift of her 
one of her stepsons. This gift was chal- 

who came into 


The share which is 
partition of the 
ing it at her pleasure. 

Ik this ease one 

widow, the stepmother of the three sons, 
ration was effected between the sons and stepmother 
which the stepmother received a one 

perty of Kanhaiya Lai. — 

share to Raghubir Rai, 

lenged by the sons of one of the other stepsons, 

Court claiming one- third of the property. 

The Court of first instance (Subordinate Judge of Gorakhpur) 
found that the stepmother had been in adverse possession of the 
property claimed for more than twelve years, and dismissed the 
suit upon that ground. 

The plaintiffs appealed. The lower appellate Court (District 
Judge of Gorakhpur) found in their favour and decreed the 
claim. 

The defendants appealed to the High Court, and in this 
appeal two issues were remitted to the lower appellate Court, 
viz., whether the property in suit was given to Musammat Phul- 
jhari (the stepmother) as her share upon a partition being 
effected with the sons of Kanhaiya Rai, and, if so, was it given 
to her on the express understanding that she was to hold it only 
in lieu of maintenance ? The lower appellate Court found as to 
the first of these issues in the affirmative and as to the second 
in the negative. 

The arguments in this case were heard immediately after the 
arguments in the gfceqedi ng^fe^ supr.a 

p. 67. 

• Pandit Sundar Lai for the appellants,, amongst additional 
authorities, referred to Stokes 1 Hindu Law Books, p. 891, H. H. 
‘Wilson’s works, VoL V, pp. 27 and 29, and Eh K. Bhatta- 
charya,' Joint Hindu Family, pp. 817 and 627. ■' 
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If a share is allotted to the mother only in lieu of mainten- 190 j 
ance, then how is it that no share is allotted to other people who ~~ 

are also legally entitled to maintenance, e.g . the grandmother? 

The reason why shares on partition have been provided for Suba/baii# 
the parents seems to be to discourage partition in their life- 
time. 

If the share obtained by a mother on partition is not to be 
deemed her stridhan, then the word ‘ partition ’ had better be 
struck out from the Mitakshara (II, 11, 2). Because if only 
partition between co-owners has been contemplated, the property 
is already vested in the co-owners, and nothing new is acquired 
by partition. If two ladies are co-owners, before they partition 
the property is already their stridhan « 

Sambibhaga is the same as bibhaga and means partition. 

See Wilson’s Sanskrit-English Dictionary, s. v. The Bengal 
Judges who have decided that the mother obtains a share iu lieu 
of maintenance had the special provisions of the Dayabhaga in 
mind. All the commentators on the Mitakshara support Vi j nan- 
eshvara in the wide interpretation that he has placed upon the 
word stridhan . 

Dr. (7. Banerji replied on behalf of the Respondents : 

Even conceding that the share obtained on partition is stri* 
dhan in the mother’s hands, there is no authority for the propo- 
sition that she may alienate it at pleasure. If the Mitakshara is 
silent as to the right of absolute disposal (see per West, J., 8 
Bom., H. C. E. ? O. C. J., at p. 265), the Viramitrodaya makes 
it quite clear that stridhan other than sauclayika cannot be 
alienated, vide Sarkar’s translation, pp. 223-4. But Dr. Jolly 
has shown that the Mitakshara is really an authority negativing 
the alleged power of alienation, Tagore Law Lectures, 1883, 
p. 252, 6r. 1). Banerjee, Tagore Law Lectures, 1S78, p. 331* 

:J.N. Bhattacharjee, Commentaries on Hindu Law, p. 573, and 
May ne, Hindu Law and Usage, pp. 796 and 816, are all author- 
ities in my favour. West and Biihler (Hindu Law, p. 781} refer 
to a Bombay case in which it was ruled that the lady held only 
as; a tenant for life. 

As to the grandmother’s right to a share the authorities are 
conflicting, see J. N. Bhattacharji, op. c%i p> 340. 

■ 12 
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Partition under the Mitakshara always takes place by virtue 
of a pre-existent right (I, 1, 23) ; it is only an adjustment of 
rights and not the source of a' new right. We cannot put our 
own gloss where Vijnaueshvara has explicitly told us what he 
understands a particular word to mean. Besides, partition by 
two or more joint female heirs is expressly laid down by the 
commentators (G. Surkar, Hindu Haw, p. 271). ^ 

There is nothing peculiar in the provision regarding tne 
allotment of a share to the mother on partition contained in the 
I ayabhaga (III., 2, 29). Iu deciding a question like this the 
whole of the Hindu law regarding the rights and obligations of 

widows iu a joint family should be considered, and not only the 

special words used in a particular text or plzciium. 

The following judgment was delivered 

Banekji and Axeman, JJ. In this appeal the same ques- 
tion arises which arose in Letters Patent Appeal Lo. 24 of 1900, 
which we have ju it decided, namely, whetner the sh.ue union, a 
mother gets at a partition betweeu her sons is her stridhan. We 
have held iu that case that such a share must be deemed to be 
a woman’s stridhan. That being so, Musammat Phuljhari was 
competent to make the alienation which has been impeached iu 
this case. It is conceded that the decree for possession which 
was made by the lower appellate court could not in auy event 
be sustained. There is another reason why the suit must fail. 
R-ighunath s a nearer reversioner than the plaintiffs, and as it 
lias not beeu found that he is in collusion with the widow, the 
plaintiff's are not entitled to maintain the suit. On both these 
grounds the suit must fail. The result is that we allow the 
appeal, set aside the decree of the lower appellate court with 
costs, and restore that, of the court of first instance. The appel- 
lants will get their costs of this appeal. 


Appeal allowed. 


ALLAHABAD SEMES, 


.VOL. XXIV.] ALLAHABAD SEMES. 85 

Before Mr . Justice Burhitt and Mr . JtfssbAa Chamier. 

KISHAN PRASAD and otheks (BacaEE-iroLDEas) u. BENI BAM 
AND others (Judgment-Debtors). * 

^Execution of decree— Decree pay able by ' instalments — Tender— Payment by 
moneg-order where creditor had to send to the Post Office for the money 
— Implied authority to pay in a certain manner. 

A judginout-d^btor under au instalment decree remitted tlie amount 
|jay*blQ on account of one instalment to one of the decree-holders by money- 
order. The decree-holder payee was at the time living in a village where he 
would have had to go himself or send some one to take the money from the 
Post GJice ; bat, on the other hand, two previous instalments had been paid 
in a similar manner without objection on the part of the decree-holder. On 
this occasion the decree-holder payee temporized, so that the money was not 
at once returned by the Post OiHce to the sender, and subsequently applied for 
execution of the whole decree on the ground that there had been no valid pay- 
ment of this instalment. 

Meld that the decree-holder by not refusing the money-order at once had 
prevented the judgment-debtor from having an opportunity to pay the instal- 
m.-nfc within time : he had not acted in good faith, and ought not to be allowed 
to take advantage of his action, even if the previous acceptance of payments 
m ida in the same manner did not amount to an implied authority to the judg- 
ment-debtor to pay by money-order, Pol glass v. Oliver (1), referred to. 

The appellants in this appeal were the assignees of a decree 
for money, which under a compromise between them and the 
judgment-debtors had come to be a decree payable by instalments. 
The compromise provided that Rs, 75 were to be paid on the 
puranmashi (30fch) of each Sawan, and in case of default the 
decree-holders were at liberty to execute their decree for the 
whole balance remaining due. The decree-holders on the 2nd of 
September, 1898, applied for execution of the whole decretal 
amount then remaining due, alleging that the judgment-debtors 
having paid three instalments under the compromise had failed 
to pay the next instalment which had fallen due on the last day 
of Sawan, 1305 Fasli (the 2nd August, 1898). The judgment- 
debtors had in fact despatched a money-order to the address of 
Jamna Prasad, one of the decree-holders, who resided at a place 
in which, under the rales in force, the Post Office does not 
pay the amount of a money-order to the payee at his house, but 
sends notice of the arrival of the money-order to the payee,: 

* Second Appeal jXg. 412 of 1900 from an order of Bar An ant: Bam, Addi- 
tional Subordinate ledge of G-hazipur, dated the 7 th Feb miry, 1900, reversing 
an order of Bibu Bmsgopal, Mansi f of Bailie, dated the 30th September, 1899. 

. (1) (1831) 37 B. R. 623. 
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requesting him to attend personally at tbe lost Ufflce, or .enua 
duly authorized agent to receive payment of the amount. On July 
26th a notice of this kind was sent to Jamna Prasad, who first of 
all said that he wished the money sent to his house, but after- 
wards told the Postmaster that he would “ take the money after 
inquiry.” -He never did take the money, and it was ultimately 
returned to the respondents, but meanwhile the time witlun which 
the instalment had to be paid had lapsed. 

The Court of first instance (Munsif of Ballia) held that this 
tender was insufficient and disallowing the judgment-debtors’ 
objections ordered execution to proceed. 

The judgment-debtors appealed ; and the lower appellate 
Court (Additional Subordinate Judge of Ghazipur) found that the 
amount of the instalment in question was sent in time and that 
the decree-holders improperly refused to take it He accordingly 

set aside tbe Munsif s order. 

The decree-holders appealed to the High Court. 

Mr. W. W attach (who appeared, holding the brief of the 
Hon’ble Mr. Gonlan, with Mr. Abdul Majid, for the appellants), 
while admitting that a valid tender made to one of the three joint 
decree-holders would be a sufficient compliance with the terms of 
the decree, contended that on the facts found the respondents had 
made no valid tender to Jamna Prasad. He also contended that 
even if a valid tender had been made, the Court executing the 
decree was bound by the last clause of section 258 of the Code of 
Civil Procedure to disregard it, because it had not been certified 
to the Court as required by that section. 

Mr. jS>. Amir-ibd-din for tbe respondents. The finding of the 
appellate Court on the question raised by the appellants is that; 
(£ the amount of the instalment in question was sent in time to tne 
decree-holders, but they improperly refused to take it.” That is 
a finding conclusive between the parties to the appeal, the 
soundness of which cannot be questioned in second appeal. 1 here 
was* moreover, no default on the part of the respondent in paying 
the instalment for 1 30o Fasli. That instalment was remitted to 
the decree-holders ten days before it was payable. The amount of 
the money-order was tendered to Jamna Prasad, one of the decree- 
holders, by the Postmaster, but h efernsed to accept the tender. 


Beni Bah. 
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Jamna Prasad’s refusal is fatal to the claim now made by the 
decree-holders. The decree -holders were not entitled to raise any 
question as to the validity of the tender made to Jamna Prasad* 
Two previous instalments that had been remitted in the same 
manner were accepted by the decree-holders, and they are now 
estopped from arguing that they were not legally bound to accept 
the present payment tendered in a similar manner through the 
medium of Jamna Prasad. Section 258 of the Code of Civil Pro- 
cedure does not apply to the present case, and even if it does, the 
information subsequently given to the Court by the judgment-deb- 
tors is a sufficient compliance with the requirements of that section. 
The following judgment was delivered - 
Burxitt and Chamier, JJ. — The appellant obtained against 
the respondents a decree for the payment of money by instalments, 
one of the terms of which was that the respondents were to pay 
Bs. 75 on or before the last day of Sawan in each year, and 
in case of default, execution might be taken out for the whole 
amount of the decree. The respondents paid the instalments 
by due date in 1303 and 1304F., and there is no dispute as to 
them. The question which we have to decide in this appeal con- 
cerns the instalment which was payable on or before the last day 
of Sawan 1305F. (August 2nd, 1898;. On July 23rd, 1S9S, 
the respondents despatched a money-order for Rs. 75 to the ad- 
dress of Jamna Prasad, one of the appellants, who resided in a 
locality in which, under the rules in force, the Post Office does 
not pay the amount of a money-order to the payee at Ins house, 
but sends notice of the arrival of the money-order, requesting 
him to attend personally at the Post Office, or send a duly author- 
ised agent to receive payment of the amount. On July 26th, a 
notice of this kind was sent to Jamna Prasad, who first of all 
said that he wished the money sent to his house, but afterwards 
told the Post-master that he would u take the money after in- 
quiry. 99 He never did take the money, and it was ultimately 
returned to the respondents but meanwhile the time within 
which the instalments had to be paid elapsed. 

On August 29th, the appellants applied for execution of the 
decree in respect of the whole sum decreed, alleging that die 
respondents had failed to pa the instalment for 1035F* 
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The Munsif ordered execution to issue as prayed, but on 
appeal the Subordinate Judge held that the instalment for 1305F. 
had been sent to the appellants in time, and that they had impro- 
perly refused to accept it. 

The decree-holders have appealed to this Court. Their 
learned counsel, Mr. Wallach, admitted that a valid tender 
made to one, of the three joint decree-holders would be sufficient 
compliance with the terms of the decree ; but he contended that, 
on the facts found by the lower appellate Court, the respondents 
had made no valid tender to Jarnna Prasad. He also contended 
that even if a valid tender had been made, the Court executing 
the decree was bound by the last clause of section 258, Civil 
Procedure Code, to disregard the tender, because it had not been 
certified to the Court as required by that section. 

Ordinarily, no doubt, a tender of money in payment must be 
made with an actual production of the amount in cash (or in 
notes, where notes are legal tender), and if a debtor sends a cheque 
or bill without any authority or request by the creditor that the 
amount should be remitted in that manner, the creditor is not 
bound to accept it in payment. Tender of the amount clue at the 
house of the creditor by a Post Office peon holding a money-order 
sent by a debtor would undoubtedly be a good tender by the 
debtor. In the present case, the creditor would have had to go 
to the Post Office for the money, and on this account it is said 
that there was no valid tender. Now it is admitted on the plead- 
ings that the instalments for 1803 and 1301 E. were remitted 
by money-order, and were accepted without objection by the 
decree-holders. If, when the arrival of the money-order was 
notified to Jarnna Prasad, he had said that he would not accept 
the money-order, it would, under the rules in force, have been re- 
turned at once by the Post, Office to the sender, who might then 
have had time to pay the money into Court, or to the appellants 
in cash at their door ; but by saying that he would take the 
money after inquiry, he induced the Post Office to refrain from 
returning the money to the sender, or notifying to him that the 
money had been refused. 

We are inclined to think that the receipt by the appellants of 
the instalments for 1303 and 1304F, by money-order, without 


ALLAHABAD SERIES. 


89 


VOL. XXIV.] 


objection was sufficient authority to the respondents to send sub- 
sequent instalments in the same manner; but apart from that it is 
clear that Jamna Prasad, by his action in delaying the return of 
the money to the respondents, deliberately deceived them* In 
the ease of Pol glass v. Oliver (1), a tender was made in country 
bank notes, which the creditor was not bound to accept He 
made no objection on that account, but claimed a larger sum. 
It was held that ho could not subsequently object to the cha- 
racter of the tender, because if he had objected at once on that 
ground, it would have given the debtor an opportunity of getting 
other money and making a valid tender, but by not doing so and 
claiming a larger sum he had deluded the debtor. There are 
other decisions to the same effect. The principle on which those 
cases were decided applies to the present case. Here the appel- 
lant, Jamna Prasad, obviously acted in bad faith. If he wished 
to object to the character of the tender, he should have done so 
definitely and at once. He was admittedly acting for all the 
appellants. Jamna Prasad’s action must be held to amount to 
waiver of the objection which he might have made to the charac- 
ter of the tender, and the appellants are estopped from now 
setting up any objection to the tender on that ground. 

We cannot accede to the contention that the Court was bound 
to disregard the tender because it had not been certified to the 
Court, Neither the second nor the third clause of section 258 
of the Code of Civil Procedure in terms applies to such a case 
as this, for no actual payment of money was made which could 
be certified to the Court; but as tender is, for some purposes, 
equivalent to payment, it may have been the duty of the respon- 
dants to inform the Court of the tender. Assuming that section 
258 applies to such a case as this, we consider that the require- 
ments of the section were sufficiently complied with by the res- 
pondents, They had 90 days within which to inform the Court 
,of the lender having been made. They filed a petition well 
within that time in answer to tiio appellant’s application for 
execution. In if they stated what bad taken place, and asked 
llm the application for execution might be rejected. It is true 
that* they did not ask for the. issue of a notice to the appellants, 
(I) (1531) 37 R. B., 623. 
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the appellants’ pleader. If, along with their petition of objec- 
tions, the respondents had filed a separate application, expressly 
Bm Kam. referring to section 253, it would obviously have been the duty 
of the Court to decide, first, whether a valid tender had been 
made. A finding in the affirmative would have been equivalent 
for the purposes of this case to recording a payment as certified. 
The Court would then have taken up the application for execu- 
tion, and would have bem bound to reject it in pursuance of its 
finding that a valid tender, equivalent to payment, had been 
made. In the present case there was only one proceeding, but 
this can make no difference. In our opinion there is nothing in 
section 258 which prevented the Court from trying the question 
whether a valid tender was made, or from giving effect to its 
finding that a valid tender was made. We dismiss this appeal 
with costs. , 
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Before Mr. Justice BurTcitt and Mr. Justice Chamicr. 

HAJI KHAN (Deeexdakt) t. BALDEO BAS (PiAiarim).# 

Practice— Pleadings— -Failure of plaintiff to establish case set up by him — 

Right to succeed upon facts found differing from those alleged. 

Tlie plaintiff sued the defendant, alleging that the defendant was tenant 
of a certain house belonging to the plaintiff, that the tenancy had commenced 
some el veil years before suit, and that for the last throe years the defendant 
had ceased to pay rent, and bad recently denied the plaintiff's title. 

The defendant denied that the plaintiff was the owner of the house or that 
he had leased it to the defendant. He pleaded also that he had been in adverse 
possession for more than twelve years. 

The plaintiff failed to prove the allegation of tenancy set up by him, and 
it was not shown that the plaintiff had been in possession within a period of 
twelve years from the institution of the suit. 

Held that, under the circumstances stated above, it being, on the failure 
of the plaintiff's case as to tenancy, for the plaintiff to prove that he had 
possession within twelve years, the plaintiff was not entitled to a decree. 

Haihu Khan y. Gayani Knar (1), AH Husain v. Ali BaJchsh (2) and 
Bahnahund v. Bain (3) referred to. 

* Second Appeal No, 581 of 1900 from a decree of Maulvi Mania BaLlish, 
Additional Subordinate Judge of Aligarh, dated the 21st May, 1900, confirming 
a decree of Babu Parmatka Nath Banerji, Munsif of Koel^ dat ?d the 19th March 
1900. 

(1) (1803) L L. K., 15 AIL, 188. (2) Weekly Notes, 1389, p, IVJ 

(3) Weekly Notes, 1901, p, 157. 
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The ' plaintiff in tills case came into Court alleging that he ^°l 
was the owner of a certain house ; that ten or eleven years before Haji Kh.in’ 
suit he had leased the house in question to the defendant at' a 
monthly rent ; that for three years before suit the defendant had 
paid no rent, and a few months before suit he had denied the title 
of the plaintiff* 

The defendant in his written statement denied that the plaintiff 
was the owner of the house or that he had leased it to the defeii- 
dant. He pleaded that he had been in adverse possession for more 
than twelve years, and that the suit was barred by limitation* 

The Court of first instance (Muosif of Aligarh) found that 
the lease set up by the plaintiff was not proved, but that the 
house belonged to the plaintiff and that the defendant was in 
possession of it with the plaintiff's consent and that his possession 
was within twelve years from the date of suit. That Court gave 
the plaintiff a decree for possession, disallowing his claim for 
rent ' 

On appeal by the defendant the lower appellate Court (Addi- 
tional Subordinate Judge of Aligarh) coming to similar conclusions 
of fact upheld the decree of the Court of first instance. 

The defendant appealed to the High Court, 

Maulvi Ghulam Mujtaba for the appellant. The plaintiff 
having failed to prove the specific title upon which he based his 
claim cannot be allowed to succeed upon a different title. The 
plaintiff failed to prove that the relationship of landlord and 
tenant ever existed between himself and the defendant, and the 
lower Courts were wrong in giving him a decree simply because 
the defendant was unable to substantiate his plea of adverse pos- 
session, ' ' I rely: on Naiku Khan v. Gayani Kwar (1), 

Mr. Kashi Pmsad (holding the brief of Mr. & S» Singh) for 
■ the '"respondent relied' on the decision of Tyrrell, J., in Ali 
v. Ali BaMsh (2), and '.eon tended that the plaintiff 
"iiaiyingl-; yifouud/to ; p'be-.'.lih'o owner of the house of which the 
:defeiidMt. -.and that defendant being found' 

to-' itherv.as- lessee or licensee or by virtu© of adverse" 
possession for more than twelve years, the Court below was right 
in giving him a decree for possession, 

(i) (ism) h h> B., 15 AIL, 180. (2) Weekly 1889, p« X?S. 
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Judgment was as follows 

Bubeitt, J,-—In this case the plaintiff sued the defendant, 
alleging that the. .'defendant was tenant of a certain house belong- 
ing to the plaintiff j, ..that the tenancy had commenced some 
eleven years before ; that for the last three years the defendant 
had ceased to pay rent, and had denied the plaintiff ? s title. Both 
the Courts have found that the allegations as to the tenancy are 
untrue, and have found that the relationship of landlord and 
tenant lias not been' shown to have existed between the plaintiff 
and the defendant. They have therefore dismissed the suit, so 
far as it was founded on the allegation of tenancy, but have 
given the plaintiff a decree for possession as owner. Now it 
seems to me that this decree cannot be supported on the allega- 
tions of the plaint. The only way the plaintiff stated himself : 
to be in possession of the property in suit was by alleging ttiat 
the defendant was his tenant. Had the tenancy been., proved, it 
would have followed that the plaintiff was in possession through 
his tenant. But it has been found that the defendant was not : 
his tenant. The position therefore is this/that the plaintiff, lias.; 
failed to prove possession over the disputed premises 'within 
twelve years before suit. It is alleged, of course, that he was in 
possession before the commencement of the alleged lease to 
defendant ; of such possession there is not a scrap of evidence, 
and I am of opinion that in a case like this, where plaintiff's 
principal allegation has been proved to be untrue, we should not 
send down an issue to the Lower Court to enable him to estab- 
lish a subsidiary line of attack. I would therefore allow this 
appeal, setting aside the decrees of the Lower Court, and dismiss 
liis suit with costs, 

Chami.ee, J.— The plaintiff's 'case was, thai'die. 
owner of the house in suit;' that ten or eleven years before the 
suit he had leased it to the defendant at a monthly rout ; that for 
, three years before suit the defendant had paTdfu^ 
a few months • before the 'suit he had : denied the'. 
plaintiff. 

The defendant in his written statement denied that the plain- 
tiff was the owner of the house, or that he had leased it to the 
defendant. He pleaded that he had been in adverse possession 
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of the house for more than twelve years, and that the suit was 
barred by limitaion. Both the Courts below have disbelieved 
the evidence as to the alleged lease, but they have passed a 
dean e jn favour of the plain .iff for possession on the ground, 
apparently, that the defendant has not proved twelve years’ 
adverse possession. Mr. Ghulam Mujtaba, on behalf of the 
defendant, relying upon the decision of this Court in KaiJcu 
Khan v. Gayani Kuar (1) contends that as the plaintiff failed 
to prove the case stated in his plaint, the suit should have 
been dismissed. On the other hand, counsel for the plaintiff has 
referred us to the judgment of Tyrrell, J., in Ali II main v. 
Alt Bakhsk (2) and to the judgment of A ikman, J., in an mire- 
ported case— S. A. No. 631 of 183d, Balmakwnd v. Dulu , 
decided on July 10th last (3). 

I am most unwilling to bind a plaintiff too closely to his 
plaint iu a case of this kind, and I agree with the opinion ex- 
pressed by Aiktnan, J., that a suit like the one before ns should 
not be dismissed merely because the plaintiff fails to prove that 
he leased the premises to the defendant, and that if a Court sees 
that the plaintiff is entitled to the relief which lie claims, 
although on grounds other than those put forward in his plaint, 
the Court should give that relief, if the defendant would not 
thereby be taken by surprise. 

In the present ca>e, however, if the plaintiff’s allegation 
about the lease be eliminated, the suit must be regarded as one 
for the pos-ession of immovable property of which the plaintiff 
has discontinued possession. He alleges that he discontinued 
possession less than twelve years before the suit, but this is 
denied by the defendant. It was for the plaintiff to prove that ha 
had been in possession within twelve years before suit. Counsel 
for the plaintiff does not suggest that, apnrt from the evidence 
which has been disbelieved by both the Courts below, there is 
any evidence on the record that the plaintiff was in possession' 
within twelve years before suit. Look'ng at the record of the 
first Court I find that he sought,:. by means of the eviden e as to 
tLe grant of a lease, both to prove his possession within limitation 
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and to prevent tho defendant from disputing ills title. It 
is contrary to the practice of tins Court to remand a case in 
order to give a plaintiff a second opportunity of proving his 
case, except for special reasons, aud I see no reason why such a 
course should be adopted in this case. This is not a case in 
which the Court can see that the plaintiff is entitled to the relief 
which lie claims on a ground other than that stated in his plaint. 
Nor is it a case in which any evidence tendered by the plaintiff 
has been wrongly excluded. There is no ground whatever for 
the admission of fresh evidence. On the evidence now on record 
the plaintiff's ease fails, and should have been dismissed. I 
therefore concur in the order proposed by my learned colleague, 
namely, that this appeal should be accepted and the suit dis- 
missed with costs. 

By the Coitet. — -The appeal is allowed, and the decrees of 
the Lower Courts are set aside with costs. 

IfltlfA . Appeal decreed. 
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BA HA DUE SINGH and others (Piaintip: es) «. MOHAR SINGH and 

§--0:f 3V: ■ OTHERS (DEFENDANTS). 

[Appeal from the High Court, North-Western Provinces, Allahabad.] 

Title — Evidence and proof of Title — Effect of arrangement made by 
Settlement Officer between the widow in possession and the ancestors of 
the plaintiff — Recognition of relationship and heirship — Act JJo. I of 
1872 ( Indian Evidence Act), section 32, clauses (5) and (0 ) — Evidence 
of pedigree— Statements post litem — Estoppel* 

The plaintiffs claimed certain lands on the death in 1892 of the widow of 
the last male owner as his collateral heirs. The last owner was, they alleged, 
descended in the same degree from a common ancestor as the persons of whom 
the plaintiffs were themselves descendants in the direct line. These persons 
had made a similar claim; through the common ancestor in 1847, when the 
settlement of the estate with the widow was being made, alleging themselves 
to be her husband’s reversionary heirs (the widow being then in possession of 
the lands in dispute). On that Occasion (it being uncertain whether she had an 
absolute or only a life estate in the property, though she claimed to bo the 
absolute owner) she was asked by the Settlement Officer who would he her 
heirs on her death. Her reply was If tho claimants undertake to pay the 

Present Loai> Hobhoese, Lord Macnag-hten, Lord SnAm $ Lo m 
Dayey, Lord Robertson anb Dorx> Lxnhbexa 
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delit which is due by me on account of revenue, or which may hereafter be due 
by me, and if they are obedient to me and I am thoroughly satisfied with them, 
they will be owners of my estate after my death; hut so long as I am alive I 
have every sort of power in respect of my estate ” ; and the estate was settled 
with her, the claimants accepting her conditions. In the record-of-rights 
showing the shares in the estate as prepared under Regulation IX of 1833 at 
the time of settlement the widow stated : — <( As to the appointment of lambarclar 
the claimants who are own brothers will become the owners of this estate in 
equal shares, provided they pay the present and future debts and remain obedi- 
ent to me, and one of them whom the Collector will think fit will be appoint- 
ed lambardar.** At a further settlement made in IS66 the widow stated: — “ I 
have no heir to succeed me after my death, therefore I cannot propose anything 
in regard to the office of lambardar.” 

Held by the Judicial Committee that the statements made in 1847 amounted 
to ail admission by the widow of relationship and recognition of the plaintiffs’ 
ancestors as her successors, a recognition on her part both that her husband’s 
heirs were entitled to succeed her, and also that she was not prepared to contest 
their claim to ba such heirs. The statements were unintelligible on any other 
footing, and unless the claimants were the heirs they had no interest in the 
proceedings. Neither their acceptance of her conditions, nor her subsequent, 
statement that she had no heirs, detracted from this effect of the proceedings 
of 1817 ; the latter statement was strictly accurate if (as their Lordships found 
was the fact) she had only a Hindu widow’s estate in the property. 

The principal oral evidence consisted of statements made by the plaintiffs 
as to their descent, the information as to which they had received from their 
ancestors. Objection was taken that such of these statements as were made 
since 1847 were inadmissible in evidence under clauses 5 and 6 of section 32 of 
the Evidence Act (1 of 1872) as being post litem. The Judicial Committee 
held that they were admissible, the heirship of the then claimants not being 
really in dispute at that time. 

The widow had in 1832 made an alienation of the property to the defend- 
ants and it was objected to the plaintiffs’ claim that they were estopped by 
what took place in 1817 from disputing her power of alienation as absolute 
owner of the property. 

Held by the Judicial Committee that there was no evidence of any 
representation on which to found an estoppel ; and even assuming that the 
arrangement made by the Settlement Officer amounted to a contract between 
the then claimants and the widow, such contract was not binding on the plain- 
tiffs. The then claimants were only expectant heirs with a spes snecessionia. 
The plaintiffs claimed in their own right as heirs of the last male owner when 1 
the succession opened, and it could not bo held that a person so claiming was h 
bound by a contract made by every person through whom he traced his descent. ?. j 

On the whole- case the Judicial Committee held (reversing the decision of 
the High Court) that the plaintiffs had made out the title they set up. 

Appeal from a decree (23rd December 1898) of the High 
Court at Allahabad, reversing a decree (31st Jammy, 1896) of 
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-tte Judge of Dehca Dun and dismissing the appel- 
di costs. 

,ut, the claiming as heirs in the male line 

* Singh, Hong-it to recover on Hie death of his widow, 
i jingle 1 4 lid a called m dial G djtiwari, which were 
of the defendants under n grant from her. 
ngh died at some date considerably before 1847. Ho 
pritti, but no issue. The plaintiffs claimed to be 
heirs of Moiiai Singh. as shown in the following 
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1 

Khayala 

Mohar loft widow 
Pritu. 


Zorawa? 

I 

Lai Si ngh Bahadur 
(1st plaintiff)* .. 


Chetu 
( 6th 

plain tiff )- 


Tula I^ri 

ff). (5th plaintiff). (7th plaintiff), 


plaintiff). (J>th plaintiff). 

ioged that on the death of Mohar Pritn acquired 
111 widow in his estate, and that Gnljnwari then 
his other property. On the 20th, of Novem- 
nted to the predecessors of the defendants for 
three jungles, of which Gnlja war’s was one with 
g wood. On the 15th of February 1S67 she 
;les to one Major Delane, subject to the rights 
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of tli e lessees. He obtained mutation of names with the same 
r *ervati»>n # Litigation en-ued between Majir Delane and t'*e 
lea e*\s w!si.*h was terminated by the sale - by DMane of his 
rights to the lessees on the 23rd of May 1868. The defend mts 
remained i.i possession until after the death of Pritu, which took 
place o i the 3rd of March 1 832 . 

The plaintiffs alleged that the defendants’ lease expired on the 
29th of November 1892 ; that they then stopped the defendants 
from cutting woo .1, on which, in proceedings under the Specific 
Relief Act, the defendants obtained an order for possession under 
section 9 of that Act, and possession was given to them. 

The defendants in their written statement denied the plain* 
tiffs* right to sue. They alleged that Pritu had be n turned out 
for misconduct, and had lost her right to inherit } that on the 
death of Mohar his aunt Nando took possession of the property} 
that on her death Pritu took forcible possession and became 
full owner by settlement proceedings in 1818. The transac- 
tions of the adverse claimants at the time of those proceedings 
were pleaded as constituting an estoppel to the present plain- 
tiffs. . 

V The defendants further asserted that the lease was valid by 
custom in Dehra Dun# and as a matter of necessity within the 
legal powers of Pritu if she had only a widow’s estate ; that they 
were now holding either under a valid sale from Major Delane, 
or had obtained a good title by limitation } and they pleaded 
that they were purchasers for value in good faith, and if turned 
out were entitled to compensation. 

These settlement proceedings which formed the documentary 
evidence in the case took place in 1817-48 and in 1866. The first 
ssamindari settlement in Dehra Dun was made in 1847, and of the 
property now in dispute amongst other estates. On the 16th of 
February, 18-17, Z ora war present a! a petition to the Settlement 
Officer, \J r. Ross, in which he claimed that the settlement ought not 
to be made with Pritu, on the ground that. Narpat, his father, and 
Khnynli, the father of Mohar. were own brothers. A petition to 
the smue effect was put in by Bishan on the 14th of May, 1848, in 
which lie represented that Pritu had been- turned out of her home . 
for misconduct. In the same year depositions were given by 
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Bisliau and Zorawar in which they alleged that the zamindari of 
Dain Adhoiwala (which included the village of Galjawari now 
sued for) had been purchased jointly by their grandfather Ratal), 
and - Moll ar ? s grandfather who appears to have been known by the 
name of Chain). A genealogical table showing the descent of 
both parties from a common ancestor was filed by Bishan. On 
the other hand Trittt-s mukhtar give a deposition in 'which he 
alleged that the property was purchased by Chaini alone, and that 
Mohar and Zorawar were only related as members of the same 
brotherhood. The result of the inquiry then made is shown in 
the following record of the proceedings of the Settlement Officer 
of the 9th of October 1848:-— 

u To-day, at the time of the settlement of Dain in dispute, tills case was 
brought forward along with the office report and that of the Tahsildar of 
Mahal in the presence of the parties. After perusing the papers on the record 
and hearing the statement of the parties it appears that both the parties, 
i.e., the (husband of the) person now in possession and the claimants are the 
descendants of a common ancestor, and the person now in possession is a 
widow haring no heir or child. Although the claimants are the descendants 
of a common ancestor, yet they were never in possession of the share in dis- 
pute, a fact admitted by the claimants themselves. Having regard to the fact 
that tho claimants have been out of possession from of old, their claim for 
possession and right to settlement was disallowed and tho person now in poss- 
ession, who was present with Natthu, her general-attorney, was asked to state 
who would be the owner of liar estate after her death. She replied;—'* If 
Zorawar, Bishan and Sandal, the claimants, who are own brothers, undertake 
to pay the debt which is due by me on account of the revenue of this Dain or 
which may hereafter be duo by mo, and if they are obedient to me and I am 
thoroughly satisfied with them, they will be the owners of my estate after my 
death. But so long as I am alive, I have every sort of power in respect of my 
estate . 55 As the statement of the person now in possession seemed just and 
proper, the claimants wore directed that if they had a claim to the estate, they 
should act according to the conditions now stated by the person now in poss- 
ession before tho Court, and that thus they could be the owners of her estate 
after her death; that during her lifetime she was to remain the owner of her 
estate in every respect and that they could not in any way interfere with her 
estate without her consent. Accordingly, tho claimants agreed to act according 
to the conditions alleged by the person now in possession, and requested that 
their names might be entered in the settlement wajib-ul-arz (village adminis- 
tration paper) so that no dispute should arise in future. It is therefore 

Ordered: 

a That for the reasons given above the claimants 5 claim to have the settle- 
ment made with them as zamindars during the lifetime of tho person now in 
possession b** considered disallowed, and according to tho statement of the 
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person now in possession a mention or tbe fact that after her death, the 
claimants, with Sandal their third brother, would, if they fulfilled all the — — - 
conditions alleged by Iter, be entitled to her estate be made in the wajib-uh ^ 
arz (village administration paper). 59 

The administration paper was as follows wlShvhdfJ 
€i IIeookd-of-eigjits showing the shares in Bain Adholwala, parg.uia 
Sanaur, district Dohra Bun, as prepared under Regulation IX of IS33, at the 
time of settlement in ISIS 1 5 

Si As to the appointment of a lambardar. After my death, Zorawar, Sandal 
and B’ sh an, who are own brothers, will become the owners of this estate in 
equal shares, provided that they pay the present and future debts and remain 
obedient to me, and one (of them) whom, the Collector will think fit for lam- 
bardarship will be appointed lambardar.” 

. At the settlement proceedings in 1866, the settlement of 
the zamindari with Pritu was confirmed. On that occasion she 
stated : — 

<( 1 have no heir to succeed me after my death : therefore 1 
cannot propose anything in regard to the office of lambardar,” 

The oral evidence so far as it is material is sufficiently stated 
in their lordship’s judgment. The principal witnesses Hira and 
Bahadur stated that they are in possession of the rest of the pro- 
perty held by Pritu. Pwyry 

The issues settled were (1), are the plaintiffs entitled to sue? 

(2) what was the position of Pritu with respect to the property 
in dispute, i.s, had she possession with the interest of a Hindu 
widow merely or was she in possession as absolute owner ? (3) 

Did Pritu convey the property to Major Delane ? (4) If so, and 
her position be found to be that of a Hindu widow, was the trans- 
fer justified on the ground of necessity, and is it-binding on the 
' plaintiffs? 

■ On the 31st of January, 1898, the Subordinate Judge gave a 
decree in favour of the plaintiffs. On the first issue he found that 
they had made out their title satisfactorily, relying chiefly for this 
finding on the transaction of 1848, which was proved by documents 
filed by the defendants. On the second issue, after rejecting the 
suggestion of Pritu’s misconduct and expulsion, of which there 
was no evidence, he said “ It appears to me indisputable that 
Pritu got possession of Mohar Singh’s property as Jiis widow, 

'■ . Nando appears to have looked after the estate, Pritu being then 
Very young* On the death of Nando, Pritu assumed the 
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management bereelf ” Further, he held that the plaintiffs were 
not estopped by anything done by t\elr ancestors in 1848 from 
denying that she was then m absolute owner, and that Govern- 
nieut in settling with her as zamindar \va* not granting new rig its,, 
but was merely restoring certain rights wfu*h had been for some 
time in abeyance* On the third is^ue he found that Pritu had >o d 
the jungles in dispute to Major Delane who had conveyed them 
; but. on the fourth Usue lie h* 11 that her aliena- 

nor under the pres- 
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to the defendants 

lion was not justified by any proved custom, 
sure of any such necessity as to constitute a valid alienation by a 
Hindu widow. 

From this decision the defendants appealed to the High 
Court at Allahabad, a Division Court of which (Knox and 
BaneRJIs J J.) on the 23rd of December, 1898, rever-e 1 the decree 
of the Subordinate Judge on the ground that the plaintiffs had not 
made out their title, which they were bound to do. The oral 
evidence they treated as quite insufficient. As to the documen- 
tary evidence they said : — 

« As regards the documentary evid^nc*, we may observe that it is not con» 
si stent with the genealogy now set tip by the plaintiffs. It appears that in 
1847 and 1848, upon the death of Musamroat Nando, the paternal limit of 
Mohar Singh, Bishan, Zorawar and Sandal, the ancestors of the present plain* 
tiffs, claimed the estate in the court of the Settlement Officer. Zorawar stated 
in his petition, dated 16th February, 1847, that his father Nirp it and Kh *yili f 
the father of Mohar, were own brothers. In his deposition he said tint his 
grandfather Eatan and Chain!, the grandfather of Moinr Singh, were cou- 
sins, Bishan stated in his deposition, dated 14th August, 184-8, that Ch iini, the 
ancestor of Mohar, and Eatan were ( own brothers’. There is no mention of 
Chaim in the pedigree- now set up, and no pedigree a p pairs to have been pro- 
duced in the proceedings in which the above statements were made. The rela- 
tionship then claimed was repudiated on b**hilf of Musimmat Pritu, who said 
that Z irawar and M >har were on*y members of the same brotherhood. The 
Settlement ' Officer was no doubt of opinion that Pritu’s husband and the 
claimants were desended from the same common ancestor, but he did not 
decide what the relationship was. It appears that Pritu stated that Zorawar* 
B shun and Sandal would be, the owners of her estate after her death, provided 
they paid her d-*b* 3 . present and future, and gave her satisfaction. This state- 
nent is regarded by the Court below as an admission of relationship and 
recognition by Pritu of the plaintiffs’ ancestors as her heirs and success »rs. ; 
We are unable to take the same view of the statement of Pritu as the learned 
Subordinate Judge. It seems to us that in order to avoid further d sp ites, 
Pritu consented to those persons taking her estate after her on the condition 
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that they should pay her debts and remain obedient to her. If they were her 
heir* and' were recognised by "her 'as 'such, she was not competent to. impose 
any 'Such condition and those persons would not-have submitted to it. It. 
appears that this condition was not complied with, for we find that in the 
record- of-rights and village administration paper of 1866 Pritu distinctly 
stated that she had no heir to succeed to her after her death. In the face of 
this statement we cannot hold that she admitted the plaintiffs to bo her 
heirs. 

“Upon a careful consideration of the evidence, oral and documentary, we 
are of opinion that it is not sufficient to prove the relationship claimed by the 
plaintiffs. It may be that plaintiffs are distantly related to Mohar Singh; but 
unless they can' establish that they are his next reversioners, they cannot 
succeed in the suit, and this they have, in our judgment, failed to do- The 
defendants, it is true, do not point to any particular person as the heir to 
Mohar Singh • but that circumstance cannot help the plaintiffs. As the plain- 
tiffs have come into court and their title is denied by the defendants, they 
were bound to prove their title by clear and satisfactory evidence, and in our 
opinion they have not been able to do so. It is urged that they are in posses* 
sion of the remainder of the estate left by Pritu; but the evidence proves 
the contrary. As the plaintiffs ha ve not established the title upon which they 
came into court, their suit should have been dismissed. We allow the appeal 
and setting aside the decree of the Court below dismiss the suit with costs ” 

From this decision the plaintiffs appealed to His Majesty- 
in Council. 

The appeal came on for hearing on June 21st, and was heard 
ex parte , the respondents not appearing. Previously to judgment 
being delivered, however, their Lordships granted an application 
by the respondents to be allowed to appear and be heard. The 
ease was re-heard on the 8th of November, 

Mr. Mayne for the appellants contended that on the evidence 
the plaintiffs had proved their title. They had proved that 
they were collateral heirs of Mohar Singh, and that they were 
descendants of the claimants, Bishan and his brothers, whose 
descent from a common ancestor with Mohar Singh was admitted 
in 1848 and made the basis of the arrangement between them 
and Pritu recorded in the proceedings of that year ; and the 
plaintiff's claim is founded upon the relationship then set up and 
admitted. 

There was no evidence, no suggestion even, that there were 
any other collaterals of Mohar Singh in existence, and the .evi- 
dence given by the plaintiffs was sufficient to throw on the 
defendants, who had no title, the burden of proving that there 
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were any heirs nearer than the plaintiffs. The supposed incon- 
sistency referred to by the High Court between the statements 
of Bisfaan and Zorawar that Narpat and Khayali and Chaini and 
Katan were “ own brothers/’ is only apparently so, for the expres- 
sion so translated, is one loosely applied to cousins. And the 
faot that the grandfather of Mohar was in 1848 called Chaini 
and is now called Partab is not material, the same man being 
obviously referred to under each name. It is submitted that the 
judgment of the High Court is against the weight of evidence, 
and should be set aside. As to the admissibility in evidence of 
the proceedings of 1847-48 and of the pedigree sections 13 and 
32, clauses 5 and 6 of the Evidence Act (I of 1872) were referred 
to. 

Mr. Cowell, for the respondents, contended that the High 
Court had rightly decided that the plaintiffs had failed to estab- 
lish the title they set up. There is nothing in the proceed- 
ings of 1847-48 which evidenced or raised any presumption, as 
against the respondents, that the appellants were the collateral 
relations of Mohar Singh or entitled to inherit his estate. The 
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Hunter’s Gazetteer, p. 410, and the case of NoboHshore Sarma 1901 
v. Hari Nath Sarma (1) were referred to. The plaintiffs are 
estopped bj the transaction which took place in 1847-48 from Siksh 
disputing the respondents’ right under the alienation by Pritu. Mohab 

Mr. Mayne was not called upon to reply, and the appeal was 
allowed, their Lordships stating that they would give their rea- 
sons for their report on a subsequent day. 

On the 30th of November 1901, the reasons for their lord- 
ships’ report on the appeal were delivered by Lord Davey - 

The suit out of which this appeal has arisen was one for 
recovery of some jungle land called Guljawari. This land was 
formerly the property of one Mohar Singh, who died before 
the year 1847 and probably as early as 1S35, The plaintiffs and 
present appellants claim to be the next-of-kin ex parte patemd 
and heirs of Mohar Singh. The defendants and respondents claim 
under a title derived from his widow Pritu, who had been recog- 
nised as proprietor of the land at the settlement of 1847. Pritu 
died in 1892, and thereupon the appellants claimed to succeed 
on the footing of her having had only a Hindu widow’s estate, and 
they allege that the alienation made by Pritu under which the 
respondents claim is invalid. 

Issues were stated by the Subordinate J udge for the purposes 
of deciding the various questions which arise on the pleadings, 
the first issue being:— (< Are the plaintiffs entitled to bring this 
suit ?” 

All the issues were decided by the Subordinate Judge of 
Debra Dun in favour of the plaintiffs, and by his decree dated 
the 31st January, 1896, he ordered that the plaintiffs’ claim be 
decreed with costs. The decree was reversed in the High Court 
of the N orth- Western Provinces. The learned Judges of that 
Court held that the plaintiffs had failed to make out their title as 
heirs of Mohar Singh, and therefore allowed the appeal and 
dismissed the suit without considering the other issues in the 
case. The first question, therefore, is whether the plaintiffs have 
proved their title. 

The appellants have adduced both documentary and oral 
evidence in support of their title. But before considering the 
(1) (1834) I. L. R., 10 Calo, 1108. 


(1) (1884) I.L. B., 10 Calo, 1108. 










evidence it will be convenient to state tli 
put forward by the appellants. Tney t 
sons of three brothers named Bishan 
These three brothers were the sons of 
direct descendant in the fourth degree 
common ancestor. Mohar (it is said) w 
fourth degree from Hukmat. His gran 
in the proceedings of 1847, but is refe 
pedigree now put forward. 

The documentary ev: 
ings in 

ings before the Settlement Officer in : 
both filed petitions claiming possession 
Adhoiwala, which includes the lands in suf 
the claimants was 
by Oh 
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idence consists of the Settlement Proceed- 
1847 and 1866. It is a little difficult to follow the proceed- 

1847. Zorawar and , Bishan , 
of the zamindari of Dain 
The story told by 
that the property had been jointly purchased 
aini, the grandfather of Mohar and Rat an , tne grandfather 
of the claimants, and that on a division Chaini acquired Ad hoi- 
wala. Bishan said that Chaini and Ratan were own brothers ; 
Zorawar described them as cousins. It is, however, apparent 
throughout these proceedings that the term ci brothers ?? is used 
in a loose sense. What is meant by both deponents is that they 
were members of one family. Zorawar in his deposition says 
“now my right is this that Mohar Singh died leaving only his 
wife and the ground on which they sought immediate posses- 
sion was that Pritii had forfeited her estate by misconduct. 
There is not a trace on these documents of the effective assertion 
of any title by Pritii otherwise than, as widow of Mohar, and 
indeed the deposition of her mukhtar Sahib Singh shows wnat 
her title was. Their Lordships think it plain that the three 
brothers were then claiming as the heirs of Mohar and in no . 
other character. 

Mr*. Ross, Superintendent- of the Settlement Department, in 
his record of the proceeding before him, s'fa'fed;-'""' 'that- af ter /perns-.', 
-ing the papers ynd' hearing, the statement; .of the 
appeared that botn the parries, i.e. the husband of the person 
now in possession (Pritii) and the claimants were the descendants 
of a common ancestor, and that Pritii was a widow having no 
heir or child. He further stated that Pritii being asked to state 
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This of course is strictly accurate if Pritu had only a widows 
estate- Bishau, Sandal and Zorawar had claimed and the appel- 
lants now claim as heirs of Mokar and not as heirs of Pritu. 
This can hardly have been overlooked by the learned Judges. 

The only oral evidence which need be noticed is that of two 
of the plaintiffs and appellants, Hira and Bahadur. Hira is a, 
son of Bishan and he states the descent of his father and .mother 
from the common ancestor in th© same way as was stated in 
1847 except that he calls Mohar’s grandfather Partab instead of 
OfaainL He says he learnt the particulars of his family from his 
elders. He also says that he found an old genealogical free in 
the house, but for some reason it was not produced, and the res- 
pondents do not appear to have pressed for its production. If it 
had been produced it would of course have been treated with sus- 
picion. The learned Judges comment on his evidence because he 
does not know whether the father of Mohar Singh had any other 
son (it is not suggested that he had) or what was the name of the 
husband of Nando, the paternal aunt of Mohar, which seems a 
little hypercritical and also on the non-production of his .genealo- 
gical tree, 

Bahadur is the grandson of Zorawar, from whom he says he 
obtained information about his family pedigree. , He also speaks 1 , 
of the names of ancestors being called out on the occasion, of 
marriages and says that in performing the. ceremonies of sradh 
and tar fan the names of the father,, grandfather, and of all the 
ancestors he can remember are -repeated. He adds ^a-detaiiuir; the 
' descent of Mohar from Hakumat Slng^ 

Mojiar’s great-grandfather had three , sons' : ; Ohaini^' 

Chaila, This may account for the differences in the name of 
Mohar ? s grandfather in the pedigree of 1847 and that in the 



present suit One brother may have been mistaken ror me owur* 
The variation is not a mark of untrustworthiness, but rather 
points to a more careful investigation. 

There is also evidence that Pritu in her life-time was on good 
terms with the appellant’s family, and that Hira performed her 
funeral rights. 

Both Hira and Bahadur were cross-examined at great length; 

istion throughout the cross-examination of 
possible heir, nor is there any attempt to 
in the chain. 

for the plaintiffs to make out their title and 
the strength of their own title. But 

i admissible' 
counter-evidence and in the 
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any other person as a 
attack any particular link 

It is of course i 
they can only succeed on 

their Lordships think that the appellants have given 
evidence which in the absence of any < — ----- - ... 
circumstances, sufficiently supports their title. 

Mr. Cowell suggested that all statemeuts made tc 
nesses Hira and Bahadur since the year 1847 were in 
under section 82(5) of the Indian Evidence Act as b 
post litem . It does not, however, appear that the heir 
then claimant was really in dispute at that time. S 
struction of the Act would practically exclude any 

evidence in the present case. 

This appeal was originally heard ex parte, and the only ques- 
tion on which their Lordships were called upon to pronounce an 
opinion was whether the appellants had sufficiently proved their 
kinship. Subsequently the respondent obtained leave to appear 
and put in a case and their Lordships having heard the respond- 
ent are now in a position to dispose of the whole ease. 

The only additional point argued by Mr. Cowell on the res- 
pondent’s behalf was that the appellants are estopped by what 
took place in 1847-48 from disputing Pritu’s right to alienate the 
property This argument fails both in fact and in law. There 
is no evidence of any representation on which to found an estop- 
pel; and even assuming that the arrangement made by Mr. Ross 
amounted to a contract between the then claimants and Pritu, suon 
a contract is not binding on the appellants. According to Indian 
law the claimants of 1847 were but expectant heirs with a jpes 
eueemionia. The appellants claim in their own right as heirs of 
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position to hold that a person so claiming is bound by a contract 
made by every person through whom he traces his descent. 

Their Lordships have already intimated that they will hum- 
bly advise His Majesty that the order appealed from be reversed 
and that the decree of the Subordinate Judge should be restored. 

The respondents will pay the costs of this appeal including 
t! ose of the first hearing. 

Appeal allowed . 

Solicitors for the appellants— Messrs. Barrow, Rogers and 
Nevilh 

Solicitors for the respondent— Messrs. Ranken > Ford, Ford 
and Chester. 

J. V. w. 
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Before Mr. Justice JBurlcitt and Mr. Justice Chamier, 

MAKKA (Judgment-debtor) v. SRI RAM and another 
(Decree-holders).* 

Execution of decree — Joint . decree-— Sale in execution — Purchase by decree * 
holders — Receipt for part of decretal money given by one decree-holder 
on behalf of both — Sale set aside — Appeal-Civil Procedure Code, 
sections 244, 294, 311. 

Two [persons lidding a joint decree caused certain immovable property of 
their judgment-debtor to be sold, and having obtained permission to bid, 
themselves became the purchasers. The property was knocked down to the 
two decree -holders jointly. An application was then made to the officer 
conducting the sale by one of the decree-holders auction purchasers, but 
purporting to act in the name of, and on behalf of the other auction purchaser 
as well, asking that the purchase money should be set off against the amount 
due under the decree, and that to that extent satisfaction of the decree should be 
entered up 5 he at the same time paid the auction fees. This application was 
made under the second clause of section 294 of the Code of Civil Procedure, 
A receipt for the amount of the purchase money was given to the officer conduct- 
ing the sale, and by him was forwarded to the Court of the Subordinate Judge, 
under whose orders the sale was held. The judgment-debt or subsequently 
made an application under section 311 to the Subordinate Judge, asking to 
have the sale set aside. That application unis rejected ; but the Subordinate 


* Second Appeal No. 575 of 1900 from a decree of E.E. Taylor, Esq., District 
Judge oi lu n haupur, data the 7th M : 1 00, ev rsiug in orrfei :A Baba 

Xilmla Chandra Subordi uar.e J udgt of Shahjuhanpur, dated Dto 18th November 
1899. . : .. . ■ ' 
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Judge, instead of confirming the sale, set it aside, on the ground that Only 
one of the deoree-liolders auction purcliasers had put in the receipt under the # 
second clause of section 294, and directed a re-sale, and this notwithstanding 
that the other decree-holder admitted that the receipt had been presented on 
his behalf also. On appeal to the District Judge the order of the Subordinate 
Judge was set aside and an order passed confirming the sale. From this order 
the judgment- debtor appealed to the High Court on the sole ground that no 
appeal lay to the District Judge. 

Meld that the order passed by the Subordinate Judge was appealable as 
an order passed under section 224 of the Code of Civil Procedure. 

In this case Sri Earn and Damodar Das obtained a decree 
against one Makka, in execution of which certain immovable 
property of the judgment-debtor was put up for sale. The 
decree-holders obtained permission to bid at the sale, and 
eventually became tbe auction purchasers. The property was 
knocked down to the two decree-holders jointly. An applica- 
tion was then made to the officer conducting the sale by one of 
the decree-holders, auction purchasers, but purporting to act in 
the name of and on behalf of the other auction purchaser as well, 
asking that the purchase money should be set off against the 
amount due under the decree, and to that extent satisfaction of 
the decree should be entered up ; he at the same time paid the 
auction fees. This application was made under the second clause 
of section 294 of the Code of Civil Procedure. A receipt for 
the amount of the purchase money was given to the officer con- 
ducting the sale, and by him was forwarded to the Court of the 
Subordinate Judge, under whose orders the sale was held. The 
judgment-debtor subsequently made an application under section 
311 of the Code to the Subordinate Judge, asking to have the 
sale set aside. That application was rejected. The Subordinate 
Judge, however, did not confirm the sale, but on the contrary 
set it aside and directed a re-sale on the ground that the presenta- 
tion of the receipt by one only of the decree-holders, auction 
purchasers, was insufficient, even though the other admitted that 
the receipt had been presented on his behalf also. 

On appeal to the District Judge the order of the Subordinate 
Judge was set aside and the sale confirmed. The judgment-debtor 
thereupon appealed to the High Court, his sole ground of appeal 
being that the order of the Subordinate Judge setting aside the 
sale was not appealable to the District Judge. : ■„ 
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Maulvi Ghulam Mujtaba for the appellant. 

Pari it Sundav Lai (with Babu Jogindro NoAh Chaudhri 
and Babu Parbati Char an) for the respondents. 

Burkett and Chamier, JJ.— The facts of this case are some- 
what peculiar. The respondents in the present appeal, i.e. Sri 
Bam and Damodar Das, obtained a decree against the appellant 
Makka, in execution of which certain immovable property was 
sold. The decree-holders obtained permission to bid at the sale, 
and eventually became the auction purchasers. The property was 
knocked down to the two decree-holders jointly. An applica- 
tion was then made to the officer conducting the sale by one 
of the decree-holders auction purchasers, but purporting to act 
in the name of, and on behalf of the other auction purchaser as 
well, asking that the purchase money should be set off against 
tbe amount due on the decree, and to that extent satisfaction of 
the decree should be entered up ; he at the same time paid the 
auction fees. This application was made under the second clause 
of section 294 of the Code of Civil Procedure. A receipt for the 
amount of the purchase money was given to the officer conduct- 
ing the sale, and by him was forwarded to the Court of the 
Subordinate Judge, under whose orders the sale was held. The 
judgment-debtor subsequently made an application uuder section 
311 to the Subordinate Judge asking to have the sale set aside. 
That application was rejected. One would have expected, then, 
that the Subordinate Judge, as provided by section 312, would 
have at once passed an order confirming the sale. He did not 
adopt that course, because he discovered that one only of the 

auction purchasers decree-holders had put in the receipt under 

the second clause of section 294. The learned Subordinate 
Judge held that the presentation of a receipt by one only of two 
joint decree-holders was insufficient. He therefore set aside the 
sale and directed a re-sale, notwithstanding that the other decree- 
holder adniitted that the receipt had been presented qn his behalf 

; also. I ■ . ■ ' ' ■ ■ . ' y - \ 

On appeal to the District Judge, that officer set aside the 
order of the Subordinate Judge and passed an order confirming 
■the sale. ' In this ’ appeal ■ the only point taken before us is, that 
no appeal lay to the District Judge. The learned vakil for the 
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appellant first of all contended that the order was purely interlo- 
cutory. This, however, he did not seriously press, aud we do 
not think there is anything in it. His second and third conten- 
tions were, that the order was not appealable under section 588, nor 
was it appealable under section 244. Now the facts show that 
an application was made under the second clause of section 294 : 
such an application can be made only by a person who is a 
decree-holder; the fact that the person who made the application 
had become an auction purchaser is immaterial ; he is still none 
the less a decree-holder. The point which the Subordinate 
Judge had to decide was, whether the receipt put in by one 
decree-holder, acting both for himself and his co-decree-holder, 
was one which should be accepted, and on which part satisfac- 
tion of the decree should be entered up. In our opinion this is 
eminently a case under section 244; the question before the 
Court related undoubtedly to the execution and part satisfaction 
of the decree, and the parties before tbe Court were the parties 
to the suit, i.e. the decree-holder and the judgment-debtor, and 
they were disputing with one another in that capacity as to the 
part satisfaction of the decree. It is absolutely immaterial, in 
our opinion, that one of the parties on one side happened to be 
also the auction purchaser. In our opinion the order passed by 
the Subordinate Judge was a decree under section 244 of the Code 
of Civil Procedure, within the meaning of that word as defined: 
in section 2 of that Code, and was therefore appealable to the 
District Judge. In this view it is unnecessary for us to consi- 
der the contention of the respondent that the appeal to the 
District Judge might be considered an appeal under section 588, 
clause (16), from an order under section 312, setting aside a 6ale 
of immovable property. 

: For the above reasons we dismiss this appeal with costs. 

Appeal dismissed. 
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interest due on arrears of revenue payable ia respect of Jchata No. 47, oper- 
ated as ret judicata as to tbe claim with regard to Jchata No. 29. Mx parte 
Ador (t), Maihavi v. Kelu (2), Rmji Amnia v. Raman Menon (3) and Bah 
Ushan v. Kitlan Lai (4) referred to. 

The plaintiff ia the suit out of which this appeal arose was 
the assiguee of the Government revenue payable in respect of 
a certain village. The village was divided into a number of 
« lchatas/’ and in the present suit the plaintiff claimed arrears of 
revenue due in respect of khata No. 29, with interest on such 
arrears. Both the Court of first instance and the District Judge 
on appeal decided in favour of the plaintiff that interest Was 
payable j but on appeal by the defendant to the High Court it 
was held (o) that, as no interest on arrears of revenue was 
recoverable by Government, an assiguee from Government 
could be in no better position, and that the plaintiff was there- 
fore not entitled to recover interest on the arrears claimed by him. 
The respondent thereupon raised the further question whether 
his right to recover interest on arrears was not concluded in 
his favour by a former judgment between the same parties. Tn 
that former case the respondent had sued the appellant for arrears 
of revenue in respect of another khata of the same village, 
namely, No. 47, and for interest on such arrears. The Court 
of first instance (Assistant Collector) held that interest was . 
not allowable^ but on appeal the District Judge took a different 
view and held that the plaintiff was entitled to the interest 

* Appeal No. 42 of 1900, under section. 10 of tbs Letters Patent. 

(1) (1891) 2 Q. B. D., 674. (3) (1891) I. L. It., 16 Mad., 494. 

(2) (1892) I. L. B., 15 Mad., 204 (4) (1888) I. L. B, 11 All., 148. 

(6) Weekly Notes, 1000, p. 173. 
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claimed. That decree was not appealed and became final as 
between the parties to the present suit. The question of res 
judicata thus raised led to a difference of opinion between the 
Judges composing the Bench by -which the appeal was heard. 
In accordance with section 575 of the Court of Civil Procedure 
the Judgment which prevailed was that of Aikman, J., who held 
that the former decision made the plaintiffs claim for interest a 
res judicata . From this judgment the defendant appellant pre- 
ferred an appeal under section 10 of the Letters Patent, 

Pandit Madan Mohan Maliviya, for the appellant, 

Munshi Batan Ghand, for the respondent. 

Knox, Acting C. J. and Blair, J,— This case has been 
argued with great force aud ability by the learned vakil for the 
appellant. The matter which is before us for determination is 
whether the liability of the appellant to pay interest on certain 
arrears of land revenue over a particular area is or is not res 
judicata . No other point is before us. In order to understand 
what led up to the present plea it is only necessary to set out that 
the respondent in a previous suit instituted a claim for arrears 
of Government revenue to which he alleged that he was entitled 
and which arose out of what is known as khata No. 47 in mauza 
Fatehpura. In addition to the arrears of Government revenue 
which he claimed, he also sued for interest. The respondent 
is assignee of Government revenue in mauza Fatehpura, and 
apparently this mauza consists of several khatas , In that suit 
the present appellant was defendant. He contested inter alia 
the liability to pay interest. His contention was that arrears 
of Government revenue did not carry interest with them. The 
Government could not have claimed interest, and an assignee 
of Government revenue was in no better position and there- 
for© could not claim interest, ^ The issue whether the defendant 
was liable to pay interest on arrears of assigned land revenue 
was heard and determined, and the final determination was that 
the defendant was liable. In the suit out of which the present 
appeal arises the claim was for arrears due on account of khata 
No. 29 and not on account of khata No, 47, The same matter, 
namely, whether the appellant was liable to pay interest upon 
arrears 'of Government revenue, wm put in issue* Curiously 
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of Civil Procedure* The issue as framed by the Court of first 
instance runs thus: — “Is the plaintiff entitled to receive interest 
on the principal amount claimed, and has this point been 
previously decided/ 1 This issue was determined by that Court 
in the respondent's favour. The question was again raised by 
the appellant in appeal, and the lower appellate Court held that 
interest was payable. Neither of the Courts below in so many 
words touched upon the question of res judicata . Whatever 
determination there had been was in favour of the respondent j 
and as he won in both Courts he was under no necessity of 
raising it. In this Court, however, the learned Judges came to 
the conclusion that interest was not payable, and the learned 
counsel for the respondent seems at once to have put forward 
the plea that this liability had been in issue, had been previously 
heard and determined, and could not be put in issue again. The 
learned Judges before whom the plea was raised held different 
views. The result was that the order of our brother Aikman, 
which affirmed the decree of the Court below, prevailed. But as 
our brother Banerji differed from him, the matter was open to 
appeal and has resulted in the appeal which is now before us. 

The learned vakil for the appellant admitted in his argument 
that in both the suits, namely, that which was decided by the 
District Judge on the 1st of June, 1897, and that out of which 
the present appeal has arisen, the parties are the same ; they are 
litigating under the same title ; and the Court in which the issue 
was previously raised was a Court of jurisdiction competent to 
try the suit in which the issue has now been subsequently raised. 
He, however, contends that inasmuch as the suit of 1897 was for 
arrears of revenue due upon khata No. 47, and the present suit 
is for arrears of revenue due out of khata No. 29, the matter in 
issue in the previous suit cannot be said to be directly and sub- 
stantially in issue in the present suit. In other words, according 
to him, identity of subject-matter is a material ingredient in alt 
questions of res judicata, and where the subject-matter 1 in both 
the suits is not identical, it would- not be safe for Courts of 
Justice. to hold that an issue, however apparently the same m 
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both cases, was in reality the same. Other considerations might 
•easily be conceived to arise which would alter the whole aspect 
of the two cases and make them materially different. In his 
argument he adopted the reasoning wkieh appears to have had 
great weight with onr brother Banerji. He asks 113 to consider 
whether if two bonds are executed by the same debtor in favour 
of the same creditor on exactly similar terms with no point of 
difference between them, and if in a suit brought on the basis 
of one of the bonds the question arose whether under the terms 
of that bond interest was payable, a decision on that point would 
operate as res judicata, were the same question to arise upon a 
suit brought on the second bond. The fallacy which underlies 
this argument appears to us to be that in the case of the two 
bonds two separate titles exist, and the bolder of the bonds when 
litigating upon bond A is not litigating upon the same title as 
when he litigates upon bond B. Now such circumstances are 
widely different from those which we have to consider in the 
present appeal. The title under which the plaintiff claims the 
arrears of revenue, whether they accrued due on Jchata No. 29 or 
on khata No. 47, is one and the same title. Putting aside, how- 
ever, the case of the two bonds, we really have to come back to 
consider whether under the Statute Law in India identity of the 
subject- matter is or is not material whenever a plea of m judi- 
cata has to be considered. In coming to a conclusion upon this we 
cannot fail to take notice of the difference between the language 
in which section 2 of Act No. VIII of 1859, and that in which 
section 13 of Act No. XIV of 1882, is couched. There is no 
express allusion to the subject-matter in section 13, The result 
or the fruit of the litigation at which the parties are aiming is no 
longer a matter for consideration of the Courts. What is to be 
considered is, if the metaphor may be extended, the root of the 
difference between them, and the Courts are now forbidden to try 
any issue in which the matter directly and substantially in issue 
in the subsequent suit had been directly and substantially in issue 
in the former suit. This is more in accordance with the princi- 
ples on which the rule of res judicata is founded. Those prin- 
ciples are two in number— -the one, public policy, that it is in the 
interest of the State that there should be an end pf litigation and 
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dship on fclie individual that he should be vexed 
> cause. The root of the matter between the 
: related to hhata No. 29 or to hhata No. 47, 
‘is the liability of the defendant to pay interest on arrears of 
Mahbnbba Government revenue. The defendant put that into issue m . 
M Si H nq N h. EA previous suit of 1897. He was unsuccessful in the litigation 
which then ensued. Can he, or should he now be allowed to re- 
open that litigation merely because he says that since that suit 
was decided there is another plot of land, the revenue of which 
is held under the same title and under precisely the same circum- 
stances under which the revenue of the former parcel was held, 
but as it is a different parcel, I ask now to be allowed to com- 
mence a new litigation in the hopes that the Court may arrive at 
a different conclusion with regard to parcel B from that at which 
it arrived with regard to parcel A ? There would be no end to 
the litigation which might ensue if in respect of each parcel the 
litigation, might be re-opened. Both the principles upon which 
the plea of res judicata rests would be violated if we allowed 
this contention to prevail. It is not as if the respondents were 
able to say to us there exists with regard to plot No. 47 a fact 
which did not exist in the case of plot No. 29, and which so 
materially alters the circumstances of the case that the matter 
directly and substantially in issue in the two cases is only appa- 
rently and not in reality the same. Again, it would be different 
if the appellant were able to say that the matter directly and 
substantially in issue in the former suit fell short of going to the 
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receiving order naci oeco maae against mm. num mut u«ue mu 
status of the parties was essentially alterei. Instead of the 
creditor being entitled to gradual repayment as stipulated in the 
guarantee, he was under the bankruptcy law entitled to immedi- 
ate payment. The order by which it was contended that the 
claim of the creditor for interest was precluded by the principle 
of res judicata was an order rejecting his claim to interest for 
a short period before and up to the receiving order. From that 
moment the status of the parties was materially altered, their 

rights were substantially modified by the provisions of the law 
of bankruptcy, and their claim had ceased to be based upon and 
limited by their purely contractual relation. The creditor was 
therefore suing under a different title and was not prevented in 
the fresh litigation from re-opening the question of the debtor’s 
liability to pay interest. In the words of the judgment of the 
Court “ the point before the Court now is a totally diiferent one 
and ought to be decided on its merits, although that course 
wi.wWq it necessary to reconsider the construction of the letter in 



u within the cognizance of the bubordinate vouir, ana n naviu a 
« been decided in the former suit, we do not think that the 
“ plaintiffs are eulitled, by merely adding the Baja of Cochin as 
“a party defendant, to call upon the District Court to decide an 
« issue which has already been decided by a Court of concurrent 
‘‘jurisdiction.” Now this is precisely what we hold in the present 
appeal. It is the matter in issue by which we are to be guided in 
deciding whether a plea of res judicata should or should not 
prevail. The matter in issue here, namely, the liability to interest 
upon arrears of Government revenue having been decided in the 
former suit, we do not think that the defendant is entitled, bj 
merely pleading that the fraction to which the matter in issue refers 
in the present suit is not the same fraction to which it referred in 
the pievions suit, to call upon the Courts to decide an issue which 
has already been heard and determined by a Court of competent 
jurisdiction. Lastly, he referred as to the case of Balkishan v. 
Kishan Lai (1). As we understand that judgment, it is against 
the appellant. We should be prepared to hold that where the 
previous judgment negatives the liability, the main obligation 
itself, the defendant cannot re-agitate the same question of liability 
by saying that it refers to another portion of the property over 
which the whole liability, whatever its nature may be, is one and 
the same. It is always a serious matter to perpetuate a wrong 
decision, and we ean quite understand our brother Binerji’s 
reluctance to affirm the liability which in his view has been 
wrongly imposed by the Judge of Agra. But where the pro- 
visions of the law are so clear and emphatic as in section 13 of 
the Code of Civil Procedure, we find no option but, to follow 
them. The question, moreover, arises whether it is not a more 
serious matter that opportunities should be given for protracted 
litigation than that a judgment apparently wrong should be 
affirmed. For these reasons we hold that the question of liability 
of the defendant to pay interest on arrears of land revenue is 
res judicata, and is a bar to the re-determination of that issue. 
The appeal is dismissed with costs. 

Appeal dismissed. 
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Before Mr. Just ire JBurleitt and Mr, Justice dimmer* 

BELA BIBI (Defendant) v. AKBAR ALI (Pdaintiff) • 
empiion — Muhammadan Law— Mortgage by a successful pre-emptor of 
the pre-empted 'property to a stranger— Pre-emptive rights of decree* 
bolder not thereby destroy ed. 

The plaintiff in a pre-emption suit having obtained a decree for possession, 

mg the pre-emptive price mortgaged Die 
Meld that, whatever rights 
to in the future, 
of her 


August 13. 


in order to provide the means of pay 
property, the subject of the suit, to a stranger, 
the mortgvge to a stranger might or might not give rise 
the successful plaintiff did not by that transaction forfeit the fruits 
decree. Rajjo v. Lahmn (l) distinguished. Ram Sohai v. (Jay a (2) referred 
to. 

The facts of this case are fully stated in the judgment of 
Burkitt, J. 

Pandit Mali Lai Nehru and Manlvi Muhammad Ishaq, for 
the appellant. 

Manlvi Ghulam Mujtaba (for whom Pandit. Baldeo Ram 
Dave), for the respondent. 

BtTEKiTT, J.— This is one of three appeals in a pre-emption 
suit against a decree of the District Judge of Azamgarh declar- 
ing that the appellant Musammat Bela had forfeited her pre- 
emptive rights, and giving a decree for possession of the pre- 
empted property in equal shares to two other rival claimants, one 
of whom is the respondent, Mir Akbar Ali. 

The property, the subject of the pre-emption claim, consisls 
of a 4 pie share which belonged to one VV aris Ali. On October 
20th, 189S, Waris Ali conveyed that property by sale to one 
Muhammad Ali, who is admittedly a “ sa'anger. 

Thereupon on October 2nd, 1899, the appellant Musammat 
Bela Bibi instituted a pre-emption suit against the vendor and 
vendee, and obtained a decree by consent on November 14th, 
1899. The decree was for possession of the pre-empted property 
on payment of the sale consideration, Rs. 975, within a limited 
period to the vendee. Not having so much ready money avail- 
able Musammat Bela Bibi on December bth, 1899, mortgaged 
the pre-empted share for Rs. 1,500, paid the Rs. 975 into Court 

District Judge ll Azamgurh dated the 14th 

Bvbu Jai Lai, Subordinate Judge oi Azamgarh, dated tho 9tli Kbru,uy, 1A)0. 

(1) (1882) I. L. B, 5 All., 180. (2) (1884) I. L. R., 7 All., 107. 
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Wl1 on December 8th,. 1899. and was put into possession o: 

— ' empted share on January 7th, 1900. n 

Mcamvbile the respondent Akbar Al. Ml on O 

AKEAB Aw, 1899 instituted a suit for possession by pre-emption o 
property. Among the defendants he impleaded Mn» 
Bibi and another rival pre-emptor, one Maula Bak is i. 

The summons to appear and defend the suit was no 
Musammat Bela Bibi till three days after November 1 
W as the date on which she obtained her deciee or p 

the pre-empted property. 

In Akbar Ali’s plaint there is only one paragi 
affects the appellant Musammat Bela Bibi. a 
paragraph, in which the respondent charges Musa. 
Bibi with having instituted a collusive pre-emp ion 
says, her father had done on a previous occasion, 
only reference in the plaint to the appellant. t is < 
that Akbar doe. not allege that he possessed a pre-en 
superior or preferential to that, of Musammat Bela hi 
he rather implies the contrary in the same paragrar 
alleges that Musammat Bela’s father had ‘ a pie eien 
against the plaintiff’s (Akbar Ali’s) ancestor • in a 

. for this same property. . 

Iu her written statement Musammat Bela bibi 
superior right of pre-emption, and denied the exist 
collusion between her and the vendee. . 

On these pleadings the parties went to trial, 
fixed by the Court of first instance, but none of the; 
plea on which the decisions of the lower Courts 
founded, namely, that Musammat Bela Bibr had 
pre-emptive right by the fact that she executed the 
December 6th, 1899, to raise the money to comply w 
of her decree. That document, had not been execute* 
of Akbar Ali’s suit, nor until after the pleadings m 
been tiled and issue joined on the pleadings. 

Eventually the Court of first instance held t; 
claimants for pre-emption were on the same level ai 
rights, but further held as to Musammat Bela 
had forfeited tier rights by reason of the mortgage 
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6 th, 1899. The Court also rejected the claim of Maula Bakhsh, 3901 
finding him guilty of collusion. A decree for pre-emption of fcEiA Bibi 
the whole property was given in favour of Akbar Ali on pay- 
ment of a certain sum. This decree did not purport to set aside 
or in any way to interfere with the decree obtained by the appel- 
lant on November 14th, 18-9. From that decree three appeals 
were taken before the District Judge, namely, one by Musammat 
Bela Bibi and two by Maula Bakhsh. 

In Musammat Bela Bibi’s appeal the District Judge held 
that her pre-emptive rights were superior to those of Akbar Ali, 
but found that she had forfeited them by executing the mortgage 
of December 6 th, 1899. 

On second appeal to this Court Musammat Bela Bibi con- 
tends, among other matters which need not now be referred to, 
that the lower appellate Court was wrong in holding that she had 
forfeited her pre-emptive rights. For the respondent in support 
of the decree of the lower Court it. was objected, under section 
561 of the Code of Civil Procedure, that the Court below was 
wrong in holding that the appellant possessed a right of pre- 
emption superior to that of the respondent Akbar Ali. I will 
dispose of this matter first. I am of opinion that the District Judge 
is right, and for the reason's given by him, in holding that Musarn- 
mat Bela Bibi had a preferential right. Indeed, as pointed out 
above, Abkar Ali must be taken to have admitted this in his plaint, 
where he stated that in respect of this same property Musammat 
Bela Bibi’s father had a right of pre-emption superior to that 
held by his predecessor in title. The vakil who appeared for the 
respondent laboriously aud volubly spent much time in address- 
ing us on the interpretation to be put on the words “hissadar 
karibi ” in a wajib-ul-arz relating to a pure zamindari village, 
quite ignoring aud not contesting the finding of the lower appel- 
late Court that the village had been partitioned into tkokes and 
sub-divisions of thokes, and therefore c .uld not be considered to 
be pure zamindari. His arguments therefore do not require any 
notice. As to Musammat Bela Bibi’s appeal, I notice that the deci- 
sions of the two lower Courts that she had forfeited her pre-emp- 
tive rights are largely founded on the case of Raj jo v > Lalnh'm (1 )• 
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at case has no bearing whatever on the question 
was the plaintiff in a 
lortgaged to third par* 
7 sought to recover by 
between the 


lcol Iu ray opinion that c 

here. In that case 

pre-emption suit, wh 
Akbab Aim tieg t!je pr0 p er ty w l: 

ri^ht of pre-emption. It was held by this Court as 
pre-emptor and the vendor and vendee, that in consequence of 
having executed that mortgage she had disqualified rerse tom 

enforcing her pre-emptive rights. In the case now unuer appea 

Mnsammat Bela Bibi is not the plaintiff, nor has she asked he 
Court to grant her a pre-emptor’s decree for possession of the du- 
puted share. She had already obtained that relief by the decree 
in her own suit. The plaintiff is Akbar Ali, a person who pos- 
sesses a right of pre-emption, but one which is inferior to that of 
the appellant. He it is who has asked the Court in Hu, case to 
c, !ve him a pre-emptor’s decree for possession of the property. 
The case cited above does not apply to the facts of this case,. and 
I am not inclined to extend further the principle on which that 
case depends. The respondent had of course to get rid of the 
appellant’s superior right, but the only allegation he made against 
her in the plaint was that she had had instituted a collusive pre- 
emptive suit. By this allegation I presume lie meant that he 
plaintiff when instituting her suit intended in some way with the 
connivance of the vendee to leave the property in the hands of 
the latter. The only facts alleged in proof of this collusion are 
firstly that appellant’s father did something of the kind some 
time ago in another suit. This is really too absurd, and I am n t 
a little surprised that the two lower Courts should have paid any 
attention to such an allegation. Then it is said, appe lent got a 
decree in her suit on a compromise without contesting the amount 
of the consideration money, and that therefore the suit was coll* 
give. There is in my opinion nothing m this matter. It mean 
no more than that the vendee knowing he had no case agains 
appellant forebore to defend a hopeless suit, and that Musamma 
Bela Bibi, rather than go to the trouble and expense of producin; 
witnesses to prove a negative (namely that full considerat ion ia 
, no t passed), accepted as correct the purchase money set forth in th 
deed of sale of October 20th, 1898. And further she admitted 
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disputed shares, SLe may have paid a high price, but as she loot 
admittedly did pay it there is no more to be said . In my opi- 
nioii nothing has been established on which it is possible to find Akb ^ AjfI 
collusion between the appellant and the vendee. As to the ques- 
tion of forfeiture I have shown above that the case of Raj jo v. 

Lahnan is not in point. It would, I think, be most dangerous 
to extend to the facts of this case the doctrine laid down in the 
case just cited. I know of no case in which it has been held that 
a person in the position of the appellant, that is to say, one who 
has obtained a decree for possession of certain property on paying 
a certain sum, and who raised money on. the security of that pro- 
perty to pay off the purchase money, thereby forfeits his pre- 
emptive rights. The plaintiff’s act in raising money by a mort- 
gage of that property is not inconsistent with the object for which 
the pre-emption suit was brought. The money was raised on 








respondeat aumiueu kium w* 4 

' ■ - — pre-emption. At the present hearing the respondent 
BE “ BlBI other counsel who preferred to argue the point. 
Akbar am. Tl)C W ajib- u l-arz of the village provides that pre- 
be claimed firstly, by hissadar karibi; secondly, by 
the same thokc as the vendor; thirdly, by eo-sha 
thokes ; and fourthly, by relations of the vendor. . 

The appellant and the vendor were co-sharers in 
division of the thoke. The respondent Aklur All 
In a different sub-division of the thoke. 

In villages of' pure 
to which such words as karibi, 
apply except to relationship w 
that those words in the \va, 
for example, Gursaran v. 

Sadi v. Muhammad Abd 
the case such words have 1 
but to holders of share > in 
tenure, in ono case a khetia and 
Prasad v. SaUha Bihi (3) an 
Iu fact it is a question \,„ 
reference to the terms o 
circumstances of the village 
In the present ease it appe; 
karibi do not refer to relations of th 
vided for as a separate class, 
vided by the wajib-ul-arz, 
co-sharers who are near 
relationship. In my opinion 
iu holding that the appellant being a 
same sub-division of the thoke was a 
with the respondent, who is on 
The next question is w 
the Courts below, forfeited her rig’ 
mortgaged the share iu que: 


zamindari tenure where Chore was nothing 
nazdiki and mukaribat could 
ith the vendor, it has been held 
l-arz applied to relationship— see, 

* Alchandanand (1) and Muhammad 
d Razzak (2) ; but where that was not 
>een hold to apply, not to relationship, 
the same sub-division of the village or 
in another a thoke — see Mahal co 
:1 Balzor Rui v. Madho Rai (4). 
which must be decided in each case with 
f the particular wajib-ul-arz and the 
and tenure. 

tars to me that the words hissa lav 
vendor. They arc pro* 
Having regard to the scheme pro- 
I think that the word karibi refers to 
to the vendor in some sense other than 
the lower appellate Court was right 
co -sharer of the vendor in the 
. hissadar karibi as compared 
ly a co-sharer in the same thoke. 
h ether the appellant has, as found by 
;ht of pre-emption by having 
istion to a stranger during the pendency 
of the suit brought by the respondent!: Akbar AH, 

I80Q/V, 227. (3) Weekly Notes, 1887, p. SCO, 

1891, p. 187* (4) Weekly Notes, 1895, p. 78# 


||) Weekly Not. 
(2) Weekly Not. 
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I have found some difficulty in arriving at a decision on this 
question. 

What Bela Bibi did was this : — She sued the vendor and 
vendee for pre-emption, and after having obtained a decree she 
mortgaged the share in quest i on in order to obtain funds where- 
with to comply with the terms of the decree. So far it would 
appear on the authority of the decision of this Court in Ram 
Sakai v. Gaya (1) that she did nothing which could prevent her 
from claiming the property from the vendee. In fact in the 
present case she took out execution of the decree and obtained 
possession. But it is said that; as the suit of the present res- 
pondent against her was then pending, she brought herself within 
the rule laid down in Raj jo v. Lalman (2), in which it was held 
that a co-sharer in a village who had under the wajib-ul-arz a 
preferential right to the mortgage of a share in that village for- 
feited such right by mortgaging such share to a stranger in anti- 
cipation of the success of her suit to enforce that right. The 
reasons for that decision seem to be that a right of pre-emption 
being a personal right cannot be made the subject of sale or 
bargain of any kind, and that the plaintiff could not be allowed 
to complain of the infringement of a right which she herself had 
also infringed. In the later case in 7 Allahabad it was said that 
the principle established by the decision in Rajjo v. Lalman 
was that when a pre-emptor in anticipation of his success in a 
pre-emption suit transfers the “ pre-emptional” property in any 
manner inconsistent with the object of the suit for pre-emption, 
the plaintiff forfeits his right and his suit would be dismissed. 

There are several points on which that cass differs from the 
one now before us: — In the present case the appellant did not 
mortgage the share until she had obtained a decree for it against 
the vendee, and she is not a plaintiff complaining of the infringe- 
ment of a right. At the date of the respondent’s suit he had no 
right (according to my interpretation of the wajib-ul-arz) to 
obtain a decree against the appellant. It has been held that the 
right of a plaintiff suing for pre-emption must remain firm up to 
the date of the decree [See Bam Gopal v. Piare Lai (3)], but 

Cl) (1884) 1. L. R., V All., 107. (2) (1882) I. L. R., 5 AIL, 18Q, 

(3) Weekly Holes, 1899, p. 163. 
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it does not follow that a person having the best r.gni 10 p- 
Pmpt, who enforces that right and actually takes possesion from 
the vendee should be compelled to surrender her acquisition 
Akbab AU. mere]y becaus0! aft(r she has established her right, she mort- 
gages the property to a stranger. . 

On the other hand it may be said that where, as here, rival 
pre-emptors are parties to a suit, the pre-emptor who is arrayed 
as defendant to the suit is none the less a claimant to the right 
of pre-emption, and that the rules which require a plaintiff not 
to deal with his right of pre-emption apuly with equal force to 
a defendant in such a case as this. There is considerable force 
iu this contention, but on consideration I have come to the con- 
f*! si gi fT-s o f we sh ouIcIl not hold that the appellant has forfeited 
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Before Mr. Justice BwMii and Mr Justice Chctmier. 

MEGH SINGH (Defendant) v. TIKA RAM (P£ainttff)T 
Ad Wo. XII of 18S1 (X or Hi- Western Provinces Bent Act), section J5t3— 
Landholder and tenant — Distraint -—Hypothecation for rent of produce 
' of land. 

Meld , on a construction of soction 56 of Act No, XII of iSSl, that when 
tlio Tout of a tenant Is in arroara tho landlord is entitled to distrain any crop 
growing on the tenant’s holding, no matter by whom that crop was sown, 
dee turn Singh v, Buldeo ICahar (I), and Fatima Be gam v. Mansi (2) referred 
to. ;Vg a- 'A Aa ■ ■ A 

The facts of this cane were as follows :—Megh Singh levied a 
distress against Sewa Ram, Musammafc Kiskori and Ohote Singh* 
Tika Sam contested it on the ground that the crops distrained 
were his, and could not be distrained for an arrear due from Sewa 
Ram and others. The Court of first instance (Assistant Collec- 
tor) held that the distress was valid, and dismissed the claim, 
finding that the plaintiff was in the position, as regards the 
defendant, of a sub Tenant. The plaintiff appealed. The lower 
appellate Court (Additional District Judge of Agra) holding that 
oven if the plaintiff was a sub-tenant, that would not entitle the 
defendant to distrain his crops, and that thero had been no finding 
as to the ownership of the crops, remanded the suit for trial under 
section 562 of the Code of Civil Procedure. Against this order 
of remand the defendant appeilel to the High Court. 

Pandit Similar Lai and Munshi Qokal Prasad, for the 
appellant. ®SII| 

Mr. Abdul Majid , for the respondent, 

Bursxlt, J. — In my opinion the decision of the Officiating 
District Judge in this case is wrong. When the rpnt of a tenant 
(in this case an occupancy tenant) is in arrear, the landlord is, X 
■think, entitled to distrain any crop growing on the tenant’s hold- 
ing, no matter by whom that crop was so wn. This seems to me 
to be the clear meaning of the words “ the produce of all lands 
in the occupation of a cultivator shall be deemed to bo hypothec 
eated for the rent payable in respect of such laud.” In my opin- 
ion it makes no matter whether such crop was sown, as in this 


1901 

August 1 t. 


* First Appeal No. 190 of 1900 from an order of Ink Baffaatb, B.A.* Rai 
Bahadur, Additional Judge of Agra, dated the CCm! fcoptemher idol), 

< (1) (1S72) 4 N.-W. l\ 1L 0. ; Rep., 70. (2) (18S7) I, u 11, 9 All., 24b 
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case, by me sub-tenant or an occupancy icuimu ui vj 
pancy tenant himself. This is the view that was taken by this 
Court in the ease of Geetum Singh v. B&lcleo K&h<iT (1) and in 
the observations of the late Chief Justice in the case of Fatima 
Begam v. Mansi (2). A similar rule has has been adopted by 
the Board of Revenue. It may be that the wording of section 
56 is open to some possible argument, but I am of opinion that 
that question is now covered by authority. I would allow this 
appeal, and, setting aside the order of the lower appellate Court, 
restore the decree of the Court of first instance with costs in all 
three Courts. 

Ohamijer, J. — I concur on the ground that the question has 
been settled by the authorities to which my learned colleague has 
referred. 

By the Court.— The order of the Court is that the appeal 
be allowed, that the remand order of the lower appellate Court is 
set aside, and the decree of the Court of first instance restored, 
with costs in all Courts. 

■A'/' •’ Appeal decreed. 
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Before Mr. Justice BurJcitt and Mr. Justice Clamier . 

KALIAN Hll (Plaintiff) v. IiAM CHAN DAK (Defsndant).^ 

Hindu Law — MUafcslara — Succ essio n — Ques tio n of priority between tic 
son of the paternal uncle of the deceased and Us broiler's grandson. 

Held that according to the Hindu law of tlie Mitaksliara school the 
grandson of a brother is a nearer sapinda than the son of a paternal uncle. 
Sambloo Butt Singh v. Jhootee Singh (3), Mutclepuity Butt Ila r. Raj under 
Ramin Mae (4), Knreem Gland Gurahi v, Oodung Gnrain (5), Qorlya Kooer 
. v liajoo Nge (6), Big ah Mam Singh v. Bhyah Ugur Singh (7) and Saba 
Singh v. Sarfaraz Kuntoar (S) referred to. Surety a Bhnlcta v. LalcsJmma* 
rasomna (9) dissented from. 

This appeal arose out of a suit in which the plaintiff, Kalian 
Bai, laid claim to the estate of one Eai Singh, the son of the 


# Second Appeal No. 2G7 of 1899, from a decree of Balm Frag Das, Subor- 
dinate Judge of Sahara itpur, dated the 6th January, 1899, reversing a decree of 
Pandit Kunwar Bahadur, Munsif of Muzaffariitigar, dated the 7th February, 
1898. 

(1) (1872) 4 N.-W. P., H. C. Rep, 76. (5) (1800) 6 W. R.» C. It., 15a 

(2) (1887) I. L. R-, 9 All s 244; at p. 247. (6) ' (1870) 14 W. XL, 0. R., 208. ' 

m S. B. A., L. P., 1855, p. 382. (7) (1870) 13 Moo, I. A,, 373. 

(4) (1839) 2 Moo., I. A. 133. (8) (1896) I, L, It,, 19 All., 215, 

(9) (1881) I. L, B., 5 Mad., 291* 
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plaintiff’s uncle. The pedigree of the family, so far as it con* 
ceros the present suit, was as follows:- — 

MukhLaL 


Kalian Bai 


Bam 

ChA2?I>AS, 


Bansi Lai. 


Kalian Eai (plaintiff). 


Diwan Singh Eai Singli-Mt.Binda 


Hardyan Singh 
Janki Das 


Sarupi 

(deceased), 


Bam Chandar 
(defendant). 

The defendant Earn Chandar was thus the grandson of one 
of the brothers of Eai Singh. The plaintiff alleged that Earn 
Chandar having been adopted by one Jawahri had no claim 
whatever to the estate of Eai Singh, to the whole of which he 
asserted that he himself was entitled. The defendant denied that 
he had been adopted by Jawahri and contended that he was entit- 
led to the entire property of Eai Singh, of which he said he had 
been in possession since the death of Musanimat Sarupi, the 
daughter of Eai Singh. 

The Court of first instance (Munsif of Muzaffarnagar) held 
that the plaintiff had failed to prove Earn Chandat’s adoption 
by Jawahri ; but relying on the rule of law laid down in Suraya 
Bulcta v. Lakshminarasamma (1), gave the plaintiff a decree, 
holding that “ grandsons ” not being included in the word “ sons ” 
the defendant as grandson of the brother of the propositus was 
not entitled to succeed in preference to the plaintiff, who was the 
son of the paternal uncle of the propositus. 

The defendant appealed. The lower appellate Court (Sub- 
ordinate Judge of Saharanpur) held that the defendant had a 
preferential right to succeed as against the plaintiff, and set aside 
the decree of the Munsif and dismissed the plaintiff’s suit. The 
Subordinate Judge referred to the ruling in Suha Singh v, Sar- 
/ares Kunwar (2). 

From this decree the plaintiff appealed to the High Court. 

(1) (1881) I. L. It., S Mad., 291. (3) (1890) I. L. B, 19 All., 210, 
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Munslii Jang Bahadur Lai, for the appellant. 

Mr. S. S. Sinka , for the respondent. 

Burkitt and Chamier, JJ.— This appeal arises out of a suit 
brought by the appellant K alian Rai against the respondent Ram 
Chandar for possession of the immovable property of one Rai 
Singh, deceased. 

The following genealogical table shows the relationship of the 
parties to the deceased : — 

Mulh Lai. 

I 


j 

Ram 'Sahai, 


Bansi Lai. 
Kalian Rai, plaintiff. 




Hardyan Singh. 


Rai Singh. 


1 

Janld Das, 

Bum Chandar, defendant. 

Tlie parties are admittedly governed by the Hindu law of 
the Mitakshara school. The question which we have to decide 
is which of the parties (who are both equally near in degree to the 
propositus) has a preferential right to succeed — the plaintiff as 
the uncle’s sou of the deceased, or the defendant as the brother’s 
grandson of the deceased. 

The Munsif decided in favour of the plaintiff; baton appeal 
his decree was reversed by the Officiating Subordinate Judge. 
Hence this appeal by the plaintiff. 

The Mitakshara provides that — • 

“ On failure of the father, brethren sltare the estate.” Chapter 
II, section IV, verse 1. 

“ On failure of the brothers also, their sons share the herit- 
age. ” — lb., verse 7. 

“ If there be not even brothers’ sons, gentiles (goiraja ) share 
the estate s gentiles are the paternal grandmother and sspindas 
and mnanodacas."— ■Section V, .verse 1. . 



1901 


Kai»tan Kai 
Bjm: 

ClUkDAB, 


iqi 

y.OL. XXIV.], ALLAHABAD SEEIE8. 

« On failure of the paternal grandmother, the gotmja sapin- 
ias, namely, the paternal grandfather and the rest, inherit the 

estate. ” — Section V , verse 3. . 

“ Here on failure of the father’s descendants, the heirs are 

successively the paternal grandmother, the paternal grandfa- 
ther the ancles and their sons. ’’-Sect.on \ , verse 4. 

-On failure of the paternal grandfather’s line, paternal 
great-grandmother, the great-grandfather, Ins sons and their issue 
inherit. In this manner must be understood the succession of 
(other) qotraja sapindcis. ’’—Section V, verse 5. 

« If there be none such, the succession devolves on samano- 

‘-"Section. V* j verse 0« . 

There has been considerable conflict of opinion as to whether 
the brother’s grandson is entitled to succeed immediately after 
and in default of the brother’s son, and if not, what place should 

^ The'Viramitrodaya does not actually mention the brother’s 
grandson ; but inasmuch as the author considers that the degree 
of spiritual benefit conferred upon the deceased proprietor should 
determine the preferential right of claimants to inheritance who 
are in the same degree, it may be supposed, that he would have 
preferred the brother’s grandson to the paternal uncle s sou for 
the former offers an undivided oblation to the father ot the 
deceased. As to how for this view of the «***<? ti ‘ e 

Vtein.hr-' lava be »° ce l“ ed > 860 *' ,C J ud =' OT< ' nt , ot . f “*■ ,0 

te S-u.bc Singh V. Serfa-mz ( 1 ) and the judgment m 

Bhyah Ram Singh v. Bhyah Ugur S mg , (-)> 

According to him it would seem that the brother’s grandson 

-vr in « 

Law Lectures, 1880, pp. 4-0, e-o,. 

appear to have dealt with the question specifically. 

Ma Pandita places the brother’s grandson just before ^ 
paternal grandfather (see Sacred Books, \ ol. 1 , P- ; 

Tagore Law Lectures, 1880, p. 503). 

( 1 ) ( 1896 ) ^ mi 
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It would not be of any use to examine the commentaries 
which are not accepted as authorities in the Benares school ; but, 
as far as we are aware, one of them only, the Smriti Chandrifca, 
denies the right of the brother’s grandson, while all writers of 
the Bengal school, of course, agree that he comes in immediately 
after the brother’s son, and the Yyavahara Mayukha propounds 
a doctrine, according to which the parties to the present case 
might share the inheritance half and half. 

Turning to reported cases in the Indian Courts, we find that 
the earliest case in which the question is mentioned is that of 
Samlhoo Butt Singh v. Jhootee Singh (1). That was a case 
from Tirhoot, where the Mithila law prevails ; but it does not 
appear that there is any difference between the Mithila and Benares 
schools on this question. The learned Judges say in their jtidg- 
ment “ the right of succession only ascends on failure of brothers, 
nephews, and grandnephews. ” 

In the case of Rutoheputty Butt Iha v. Rcijunder Narain 
Rae (2) Mr. Harrington expressed the opinion that the words 
in Mitakshara translated “ sons ” and “ issue ” iu verses 4 and 5 
of sec. 5 of chap. II mean sons and other descendants of the sons 
and grandsons; that this was shown by the words “on failure of 
the father’s descendants ” in verse 4, and by the words “ on failure 
of the paternal grandfather’s line” in verse 5, and that to adopt 
the literal and stricter construction would be to cut off all the 
descendants below the grandson of the father, which would be 
inconsistent with other provisions of the Mitakshara. 

In the case of Kureern Chand Gurain v. Oodung Gmain 
(3), Jackson J., quotes the above opinion of Mr. Harrington with 
approval, and infers that he would have construed “ brother *3 
sons” as including brother’s grandsons, and proceeds to state his 
own opinion that the word “sons” in the Mitakshara does, as 
a general rule, include all descendants in the male line who can 
offer funeral oblations. 

In the case of Oorhya Kooer v. Rajoo Nye (4), the Court seems 
to have been of opinion that a brother’s grandson was entitled 
to succeed in preference to the great-grandfather’s great-grandson. 

(1) S. D. A., L. P., 1855, p. 382. (3) (1836) 6 W. R. C. R., 158. 

(8) (1839} 2 Moo., 1. A., m (4) (1870) 14 W. R. C. It., 208. 
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The question was discussed at length in Suraya Bhuhia v. 
LaJcshminarasamma (1) by Sir Charles Turner, C. JV, and Kin- 
dersley, J., who held that according to the Hindu law current 
in the Madras Presidency, a brother’s grandson did not exclude 
a paternal uncle’s son. They took the view that the word “ sons ” 
in the Mitakshara, chap. It., seo. IV, verse 7, and see. V, verse 
1, should be construed literally and did not include grandsons. 
The learned Judges considered the opinion of Mr. Harrington 
quoted above to be an obiter clictun. They do not refer to the 
opinion expressed in the other eases cited above, and they seem 
to have been influenced to i considerable degree by the writings 
of commentators, whose works are not, as far as we are aware, 
accepted as authoritative in these provinces. Some passages in 
the judgment suggest that, in their opinion, no grandsons of col- 
laterals are entitled to inherit. Such a rule would be inconsis- 
tent with the decisioii of the Privy Council in Bhyah Bam 
Singh v. Bhyah Ugur Singh (2) a id Ratehepwtty Butt Ilia v. 
Raj under No, rain Rac (3) where the successful claimants were 
respectively fifth and sixth in descent from the common ancestor. 
Lastly, the judgment of the Madras High Court does not indi- 
cate what place should be assigned to the brother’s grandsons if 
they do not come iu immediately after brother’s sous. Mr. Raj 
Kumar Sarvadhikari, in his work on the Hindu law, comes to the 
conclusion that brother’s grandsons should come iu immediately 
after the brother’s sous and before the paternal grandmother 
(Tagore Law Lacturcs, 1880, pp. C IS— 051) . Messrs. West and 
Bukier, Vol. I., p. 124, 3rd edition, dealing with the ques- 
tion of the order iu which gotrajo, sapindas not mentioned by 
the Mitakshara are to be placed, observed that the principle 
suggested by Mr. Harrington of continuing each line of heirs 
down to the seventh person could easily be carried out in the 
case of the paternal uncle’s line and those descended from the 
sous of remoter ancestors, but that it could not bs carried out in 
the case of the father’s line because the brother’s grandsons could 
not be allowed to inherit before the maternal grandmother, 
rose right to succeed immediately after the brother’s sons was 
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clearly settled, and because the brother’s grandsons would there- 
by take precedence of the remoter descendants of the deceased 
himself, such as the great-grandsons. The learned authors suggest 
that in order to meet the difficulty the brother’s grandsons 
should either be considered co-heirs with the paternal uncle’s son, 
or placed just before the paternal grandfather. 

Sharna Charan Sircar in his Vyavastha Chandrika, Vol. 
I., p. 178, finds a place for brother’s grandsons immediately 

after brother’s sons. . 

It is admitted on all hands that the brother’s grandson is a 

near sapinda of the deceased. He is therefore certainly entitled 
to inherit, and the only question is where he should come m. 

Mr. A. C. Mittra and Mr. Go.lap Chanda Sirkar in their 
works on the Hindu law express the opinion that the brother’s 
grandsons come in after the grandsons of the great-great-great- 
great-grandfather of the deceased. Such a reading of the Mitak- 
shara brings about a result completely at variance with its lead- 
ing principle that the inheritance is to go to the nearest sapin - 

da. 

'Messrs. West and Balder seem rather to beg the question, 

where they say that the ] 
preference to the brother’s grandsons. 

“ brother’s sons ” in the verses 1—1 --f 
ing grandsons, the latter 

Considering that the words “ 
parts of the same c 
sons ” and that “ gri 
great-grandson in order to give 
anee shall go to 
the chapters on succession in 
to have been intended rather as an 

enumeration of heirs, we t 

violence to the text if we 

and other Judges, and construe the words u sons 
sons ” as including grandsons, 
sible, we see no reason 
come in as the first gotraja 
the naternal grandmother under verse 


Ram 

CSAXBAB 


paternal grandmother must inherit in 
’s grandsons. If the word “ sons” and 
last referred to are read as iuelud- 
will exclude the paternal grandmother. 

” and “ issue ” in other 
sad as including “ grand- 
” has been interpreted as including 
effect to the rule that the inherit- 
the nearest sapinda, and that in other respects 
the Mitakshara have been held 
i outline than as an exhaustive 
think that we shall not be doing 
follow the opinions of Mr. Harrington 

But even if that is not permis- 
why the brother’s grandsons should not 
s ctipindas entitled to succeed after 
3 of section V. 
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With regard to Messrs. West and Buhler’s objection that this lgoi 
will let the brother’s grandsons in before the great-great-grand- kalunEaT 
sons of the deceased, we would observe that according to Mr. 
Harrington’s view a great-great-grandson of the deceased would 
take immediately after the great-grandson ; and even if that view 
is not correct, the remote descendants of the proprietor might well 
be regarded as less nearly akin than the grandnephews. (See 
opinion of Mr. Mayne in his work on Hindu Law, p. 679, 6th 
edition.) The fact is that it is almost impossible for a single 
family to contain more than four generations in direct descent, 
so that it is scarcely necessary to consider the great-great-grand- 
son of the proprietor. We think that the verses of the Mitak- 
shara quoted at the beginning of this judgment show sufficiently 
clearly that near sapindaa must be exhausted before the estate 
can go to remote mpindas. It seems to us that whatever test 
of propinquity be applied, the brother’s grandson is a nearer 
sapinda of the deceased than the paternal uncle’s son. It may 
be that the line of each ancestor of the deceased should be con- 
tinued down to the seventh person ; but in the present case it 
is not necessary to go as far as that. All that we hold is 
that the father’s line, as far down as his great-grandson, must 
be exhausted before the grandfather or his line can come in. 

There is also, as shown above, considerable authority for the 
view that brother’s sous" should be read as “ brother’s grand- 
sons.” 

We are of opinion that no ground has been shown for disturb- 
ing the decree of the lower appellate Court, and we therefore 
dismiss this appeal with costs. 

Appeal dismissed. 
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Before the Son’ble Mr, Chief Justice Stanley, and Mr. Justice Burhitt. 

JHAMMAN LAL (Deobee-koides) v. HIMANCHALJSINGH 
(Judgmhkt-debtob).* 

Act No* XIX o/lS73 (N-+W* P. Land Set unite Act), section ZQoJB—Attach* 
went of property of disqualified proprietor •— ofiis accruing after 
the release of the corpus by the Court of Wards. * 

Meld that the prohibition contained in the second paragraph of section 
205 B of Act No. XIX of 1873 does not apply to the rents and profits of pro- 
perty which may accrue after the release of the corpus from the superintend* 
once of the Court of Wards. Hwi&nchal Singh v. Jhamman Lai (1) referred 
to, , 

This appeal arose out of certain proceedings for the execu- 
tion of a decree against the respondent. The appellant obtained 
a decree against the respondent on the 14th of July 1898, at 
which time the property of the respondent was under the super- 
intendence of the Court of Wards. In September 1899 the 
respondent’s property was released by the Court of Wards. 
Subsequently to the release of the respondent’s property the 
appellant attempted to execute his decree against such property 
and against certain profits which had accrued whjle the property 
was under superintendence, but in this he was defeated.— See 
Himmanchal Singh v. Jhamman Lai { 1). The appellant 
next sought execution of his decree by realization of certain 
profits of the respondent’s property which had been attached 
in pursuance of a former application for execution, but not 
released from attachment at the time when the attachment 
of the corpus of the property and of other profits bad been 
raised. The judgment-debtor applied to the Court executing 
the decree praying that the attachment ou these profits also 
should be raised. In reply the decree-holder sought to differ- 
entiate the present claim from his former unsuccessful claims 
against the property of the judgment-debtor on the ground, 
which was admitted to be based on fact, that the profits which 
■were then sought to be taken in execution had accrued due 
since the release of the corpus of the property from the super- 
intendence of the Court of Wards. The Court executing the 
decree (Subordinate Judge of Mainpuri), however, gave effect 

• First Appeal Ho. 182 of 1900, from a decree of Paftdit Baj aath Saheb, 
Subordinate Judge of Mainpuri, dated tbo 14th July, 1900. 

(1) (1900) I, L. B., 22 All., 364 
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to the judgment-debtor’s application and refused execution. 
Against this order the decree-holder appealed to the High 
Court. 

Mr. Amir-ud-din, Pandit Sunder Lai and Pandit Madan 
Mohan Malaviya, for the appellant. 

Pandit Moti Lai and Munshi Gulzari Lai, for the respond- 
ent. 

Stanley, 0. J. and Burkitt, J. — This appeal raises a very 
nice question upon the true construction and meaning of ?, 205B 
of the N.-W. P. Land Revenue Act. The property of the defend- 
ant at the time when the plaintiff obtained a decree against him 
on the 14th July, 1898, was under the superintendence of the 
Court of Wards, In September, 1899, this property was released 
by the Court of Wards. Subsequently the rents and profits of 
this and other shares in the property were collected by the Court 
of Wards, and in the year 1307 Fasli certain profits were collect- 
ed which belong or are alleged to belong to the judgment-debtor. 
These accrued due after the release of his share of the property 
from superintendence, and it is contended by the decree-holder 
that he is entitled now to attach such rents and profits. On the 
part of the defendant it is contended that this ease is governed by 
a decision of this Court m Himanchal Singh v. Jhamman 
Lai (1) between the same parties. In that case it was decided 
that the judgment-debtor could not attach rents and profits of 
property which had been uuder the superintendence of the Court of 
Wards at the time the decree was obtained, and which represented 
rents and profits, that is, the rents and profits which accrued be- 
fore the property was released from superintendence. In the 
present case it will be observed that the rents and profits accrued 
after the property had been released from superintendence. Exam- 
ining the section of the Act, it appears to us that the only pro- 
perty as h e ™g exempted from 

attachment is property actually under the superintendence of the 
Court of Wards, ami does not include property such as rents and 
profits which accrue after the release of the corpus from superin- 
tendence. We may observe that the question is far from being 
free from doubt ; but we think that if the Legislature intended to 
(1) (1900) I. L. B., 22 All., 364. . 
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apply the section to a case of this hind the words should have 
been wider, and should have included not merely property or any 
part of property, but also « rent and profits” of the property. 
For these reasons we are of opinion that the Court below is 
wrong in its decision and that the appeal should be granted. 

It must be understood that our judgment is not to be taken as 
entitling the appellant to obtain payment from the Collector with- 
out a suit if the Collector contests the matter. 

Appeal decreed. 
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Before Sir John Edge, Knight, Chief Justice, and Mr. Justice j 
BEHARI HAL and anotheb (Decbee-holdbb) v. MAJID ALI (Jv 

Debtor).* 

Execution of decree— Principle of res judicata as applied to ex ecu; 
ceedings — Succession certificate — Act No. P‘11 of 1839 (Succes 
tifieate Act J, section 4s. 

The principle of res judicat a a pplies to prevent parties raising" 
time in the same suit, or in the same execution proceedings, an issi 
in that suit or in the execution proceedings in that suit, had been j 
determined. 

The principle of -res judicata does not depend for its application 
question whether the decision which is to be used as an estoppel wa 
decision or a wrong decision in law or on facts. A defendaut-respojn 
not avoid the application of the principle of res judicata by say in 
did not appear at the trial of the suit, and a plaintiff who has got an 
decree on proof of his title or on failure of the defendant to prove £ 
the onus of proving which was on him, cannot be deprived of the fu 
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served, but Majid Ali made no appearance, and a warrant of is.07 
•arrest was issued Against him in his' absence. This warrant was, J~7.. “ 

however, never executed, and the application for execution " Lax, 
proved Infruetuous. A third application for execution was pre- Majxb All 
sen ted by Behan Lai and Musammat Sonkali making the same 
allegations of their relationship or connection with Gatin Shan- 
kar, and again praying for the arrest of Majid Ali. On this 
occasion Majid Ali did appear and objected to the right of Behari 
Lai and Sonkali to have execution of the decree. The objec- 
tions were that neither of them was a member with Gann Shan- 
kar of a joint Hindu family ,* that Behari Lai had been born 
deaf and dumb, and, even if he was a brother of Qauri Shankar, 
no rights had devolved upon him, and that under section 4 of 
Act No. VII of 1889 the Court could not proceed upon the ap- 
plication for execution except upon the production by the appli- 
cants of probate or letters of administration or of one of the 
certificates referred to in that section. The first Court disallowed 
the objections and made an order for execution. The j udgment- 
debtor appealed, and the lower appellate Court (District Judge 
of Gorakhpur) reversed the order of the Court of first instance 
and dismissed the application for execution. That Court held 
that Behari Lai was not a member of a joint family with Gauri 
Shankar, and that neither he nor Musammat Sonkali was enti- 
tled to have execution of the decree, and further that the objec- 
tion under section 4 of Act No. VII of 1889 was a good one. 

Against this order the decree-holders appealed to the High 
Court. 

i ' Mr. Abdul Majid, for the appellants. 

Pandit Sundew Lai, for the respondents. 

Edge, C. J. ; and Blair, J.— Gauri Shankar obtained a decree 
for money against Majid Ali. Gauri Shankar died, and one 
Behari Lai, alleging himself to be a brother of Gauri Shankar, 
and one Musammat Sonkali, alleging herself to be the widow of 
a deceased brother of Gauri Shankar, applied for execution. 

No decision was come to on that application, but it was struck 
off under circumstances which did not make the striking off of 
the application a dismissal. Afterwards Behari Lai and Mu- 
sammat Sonkali, making the same allegations of relationship or ; , 






connection with Gatin Shankar, applied for- execution of the 
decree by arrest of Majid AIL Notice was issued to Majid Ali 
under section 248 of the Code of Civil Procedure. It has been 
Majid Adi. proved that that notice was served, and indeed, as the Court pro- 
ceeded to adjudicate on the application, it must be presumed, 
until the contrary is shown, that the Court was satisfied by pro- 
per evidence that the notice had been served. Majid Ali did 
not appear. On that second application the Court made an 
order for the issue of a writ for the arrest of Majid Ali. Majid 
‘ Ali could not then be found, and the warrant was never exeeut- 
, ed, and the application was infractions. Subsequently, on the 
2nd of August, 1893, Behari Lai and Musa m mat Son kali, mat 
ing the same allegations of 'their., relationship or connection with 
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executed, section 4 of Act No. VII of 1889 would apply in her 
case, : > 
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As to Behari Lai, the question appears to turn upon what 
would be the effect of the second application and the order for 
execution issued thereon. Section 13 of the Code of Civil Pro- 
cedure of course in terms does not apply to a case of this kind, 
but, as has been pointed out by their Lordships of the Privy 
Council in the case of Ram Kirpal v. Rup Kuari (1) the prin- 
ciple of res judicata applies to prevent parties raising a second 
time in the same suit, or in the same execution proceedings an 
issue which, in that suit or in the execution proceedings in the 
suit, had been previously determined. Now Majid Ali bad an 
opportunity to come before the Court on the second application 
and to raise these very objections. We must presume, as the 
Court made an order for the issue of a warrant on that second 
application, that the Court rightly or wrongly did decide and 
determine the question as to the right of Behari Lai and Musam- 
mat Sonkali to have execution of the decree obtained by Gauri 
Shankar. We must presume that the Court followed the proce- 
dure indicated by the Code of Civil Procedure in cases in which 
a defendant does not appear, and, as it made an order in favour 
of the applicants, it is to be presumed that the Court was satis- 
fied by evidence that these applicants were representatives of 
Gauri Shankar entitled to execute his decree. It is immaterial 
for present purposes whether or not the Court came to a wrong 
decision on that point. W e think the decision probably was 
wrong, but we cannot decide the question- It is obvious that the 
principle of res judicata, does not depend for its application 
upon the question whether the decision which is to be used as an 
estoppel was a right decisiou or a wrong decision in law or on 
facts. The defendant-respondent cannot avoid the application 
of the principle of res judicata by saying that he did not appear 
at the trial of the suit. The plaintiff who Has got an ex parte 
decree on proof of his title, or on failure of the defendant to 
prove a defence, the onus of proving which was on him, cannot, 
be deprived of the full benefit of the decree which he has obtained 
by the fact that the defendant did not appear in Court to pro- 
tect his own interest. In such cases the plaintiff could not sue 
again on the same cause of action, and it would be a curious 
(I) (1833) I. L. R., 6 All., 269. 


Behaki 

Lal 

Majid Ali. 



142 -we nun An law reports, [vol, xxiv. 

principle of law which would preclude the plaintiff from suing 
.'again ' 'qii -bis eaiise; of. ^ctioOj but .would leave it open :tp- the 
defendant : to' ; : Hm- in; any subsequent litigation between .himself 
and the plaintiff. "the Issues' which must necessarily have been 
decided explicitly or implicitly to have entitled the plaintiff to 
the decree which he had obtained ex parte . Under these circum- 
stances we hold 'that the effect of the adjudication and order passed 
upon the second application for execution was that Majid All 
cannot now dispute the right and competence of Befaari Lai and 
Musa m mat Sonkali to have execution of the decree as represen- 
tatives of Gauri Shankar. That, in' our opinion, is the necessary 
result of the principle of res judicata as applied to this case. 

But the principle of res judicata has no effect upon the pro- 
visions of section 4 of Act No. VII of 1889. That section 
prohibits a Court from: passing a decree against a debtor of a 
deceased person for payment of his debt to a person claiming to be 
entitled, to the effects of the deceased person or any part thereof, 
or from proceeding upon the application of a person claiming to 
be so entitled, to execute against such a debtor a decree or order 
for the payment of his debt, except upon production of one or 
other of the documents specified in the section. It imposes a 
duty on the Court which the Court is bound to perform, no 
matter what the proceedings between the parties, or any agree- 
ment between the parties, may be. All that is clear io this case is 
that it cannot now be questioned that Behari Lai and Musammat 
Sonkali, as between them and Majid Ali, are entitled to have exe- 
cution of the decree, of course subject to the provisions of section 
4 of Act No. VII of 1889. Whatever title the Court may , have' 
assumed that they had, it is obvious that Musammat Sonkali, at 
any rate, was not a member of the same joint family as Gauri Shan- 
kar. The Court below ought, instead of dismissing the applica- 
tion for execution, to have given reasonable time to the appli- 
cants to perfect their title by the production of one or other of the 
documents specified in section 4 of Act, No. VII of 1889. We 
set aside the decree of the Court below' and remand this case to that 
Court under section 582 of the Code of Civil Procedure to be dis- 
posed of according to law. We allow the appeal, but without costs. 
Appeal decreed and cause remanded. 
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iSte /o re Mr . Justice £ an e rj i, 

■ , KXHUr- EM‘ PURGE v. KALXJI alias KALI SIHG-H axb othses.^ 

Act No. XLV of 1860 (Indian Penal Code), section 1*7 — Bios — Private 
defence of property — Act No. XLV of 1860 (Indian Penal Code), sec- 
Hons 96 et $eq~~ Deliberate aggression by party entitled to possession. 
Party A sowed a crop in a field to the possession of which apparently they* 
were entitled. Party B claiming the field and the crop as theirs, entered upon 
the- land and began to cut the crop. Party A, having watched party B enter 
upon the land took counsel together and then proceeded to attack party B, and 
a fight ensued in which grievous hurt was caused. Held that it was not 
open to party A to plead that they were acting in the exercise of their right 
of piivate defence of property. Qu een-Nmpress v. Brag Bat (1) followed. 
Queen- JEmp ress v. Narsang Paihahhai (2) distinguished. Bachleauri v. 
Queen-Bmp ress (3) not followed. 

The applicants in this case were convicted by a Magistrate of 
the first class of rioting and causing grievous hurt and sentenced 
to six months’ rigorous imprisonment each, and the convictions 
and sentences were affirmed on appeal by the Sessions Judge* 
The cause of the riot was a piece of land, formerly occupied by 
a grove, but which at the time of the dispute had been cleared 
and planted with sugarcane. The owner of the land was one 
Bhuneshar Singh, who was a minor under the guardianship of 
two ladies, Mnsammat Bekha and Musammat Bam PiarL The 
applicants were servants of the ladies, and the opposite par- 
ties in the riot were certain persons who claimed to be cultiva- 
tors of the land on behalf of the zamindars. On the 27th of 
January, 1901, the party of Ram Ghulam Singh came to the laud 
and began to cut the sugarcane. The applicants, who seem to 
have made up their minds to take this opportunity of attacking 
their opponents, watched Ram Ghulam Singh’s party commence 
to cut the cane, and then retired to a neighbouring karklmoa, 
whence, after holding a consultation, they issued ami attacked the 
^persons^'who^^wero engaged . ia catting, the. euiie* : A' -ribt . : erisiied; 
in the course of which one man was injured severely and 
'-another' less! scrip usly - ■; Before the frying M 


# Criminal Ed vision No. 475 of 1901. 

(!) { 1SGS) I. L. R., 20 AH., 459. ..,( s ) (1390) L L. U Bom., 44i 

‘ ' (3) (1807) I. L. It, 24 Calm, G8E 
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self-defence was raised on behalf of the present applicants* bnt 
without success* the Magistrate finding that the applicants’ party 
had resolved beforehand to make an assault under the pretence of 
cutting the sugarcane* that they had gathered together at a kar- 
kkana under the leadership of Kali Singh* and that after hold- 
ing a consultation they proceeded to the spot* where Ram Ghulam 
Singh’s party were cutting the crops* and there a fight took place. 
The applicants having appealed to the Sessions Judge and their 
appeal having been dismissed* applied to the High Court, in 
revision* again urging that in acting as they had they were acting 
in the exercise of their right of private defence. 

Mr. Amir-ud-din, for the applicants. 

The Assistant Government Advocate (Mr. W. if. Porter ): 9 ‘ 
for the Crown. 

Banerjt* J. — The applicants have been convicted under sec- 
tions 147 and 325* I. P. G. It appears that a plot of land Ho. 
266 had a grove on it which belonged to one Bhuneskar Singh, 
a minor* under the .guardianship' of two ladies* Musammat 
Rekha and Musammat Ram Piarh It has been found that the 
land was sown with sugarcane on behalf of the ladies in the year 
1808F., that Ram Ghulam Singh and others claimed to be the 
cultivators of that land on behalf of the zamindars* and that 
consequently a dispute arose between the party of the ladies and 
the party of Ram Ghulam Singh. The applicants are the ser- 
vants of the ladies. On the 27th of January, 1901 * the party 
■' of Ram' Ghulam Singh came to the land and began cutting the 
sugarcane crop. The applicants* who were headed by Kali 
'Singh* , resisted, Ram Ghulam , Singh’s .party* and a lathi, fight' 
'took: place, in which two-persons sustained grievous hurt.;, ;The ; 
applicants have been ■ convicted of. the '.offence, of rioting Tn con- 
sequence of the part taken by them 'in the fight., ■ , It is;, urged', on: 
their behalf that they were exercising their right of private 
defence* and that consequently they were not guilty of any 
offence* On the: finding of the Magistrate* which has been 
;appfovedoof easij , affirmed'"; by ■: the,;.Sessionst Judge, laud 'rli^ving^ 
regard to the rulings of this Court* this contention must foil. The 
Magistrate has found that the applicants’ party .had resolved 
beforehand to make an assault under the pretence of cutting the' 
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sugarcane, that they had gathered together at a karkhana under 
the leadership of Kali Singh, and that after holding a consulta- 
tion they proceeded to the spot where Ram Ghulam Singles party 
was cutting the crops, and there a fight took place. It was 
held in Queen^Empress v. Prag Dat (1), that “'-when a body 
of men are determined to vindicate their rights, or supposed 
rights, by unlawful force, and when they engage with men who, 
on the other hand, are equally determined to vindicate by unlaw- 
ful force their rights, or supposed rights, no question of self- 
defence arises.” That ruling fully applies to this case, and hav- 
ing regard to it the plea of self-defence cannot be sustained. 
The learned counsel for the applicants referred to the ruling of 
the Bombay High Court in Queen- Empress v. Narsang Patha - 
bhai (2). That case is, in my opinion, distinguishable, as it was 
decided with reference to its own peculiar circumstances, which 
were different from those of the present case. The ruling of the 
Calcutta High Court in Pachhauri v. Queen-Empress (3), upon 
which the learned counsel relies, no doubt supports his conten- 
tion. There it was held that where a body of men who were 
rightfully in possession found it necessary to protect themselves 
from aggression on the part of the complainant’s party, they were 
justified in taking such precautions as they thought were required 
and in so doing they could not be held to be members of an 
unlawful assembly. The view taken in that case is not in accord 
with that adopted in the ruling of this Court to which I have 
referred above, and I think I should follow the latter ruling. 
As the plea of self-defence fails the application must be dis- 
missed. I see no reason to interfere with the sentence. 

(1) (1898) I. L. R., 20 All,, 459. (2) (1890) I. L. R., 14 Bora.* 441. 

(3) (1897) I. U iu, 24 Calc., 686. 
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APPELLATE CIVIL, 


Before Mr* Justice Ailkman, 

IDU MIAN (Plaintiff) v. RAHMAT-ULLAH (Defendant). 5 * 

Act No* XV of 1877 (Indian Limitation AotJ , Sch. ii % arts* 29 and 42— 
Limitation-Suit for compensation for wrongful seizure of movable 
property under legal process— Suit for compensation for injury caused 
by an injunction wrongfully obtained . 

The defendant ort the 18th of February , 1898, attached in execution of his 
decree certain country soap as being the property of his judgment-debtor. 
The plaintiff intervened claiming the soap as his, and his objection was allow- 
ed. The defendant thereupon instituted a suit under section 283 of the Code 
of Civil Procedure for declaration of the title of his judgment-debtor, but was 
defeated, and his appeal in that suit was dismissed on the 23rd of March, 1899. 
At the time of the institution of this suit the defendant applied for and 
obtained an injunction directing that the soap should not be made over to the 
plaintiff. Ultimately the plaintiff, on the 17th of June, 1899, after the 
dismissal of the defendant’s appeal, obtained possession of the soap. He then 
sued the defendant to recover damages for the loss of part and the deteriora- 
tion of the rest of the soap while under the defendant’s attachment. Meld 
that article 42, and not article 29 of the second schedule to the Indian Limita- 
tion Act, 1877, applied, and that the suit was not barred by limitation. 

The facts of this case are fully stated in the judgment of 
the Court. 

Mr. Ishaq Khan for the appellant. 

Mr. Amir-wd-din for the respondent. 

Airman, J. — The following are the facts out of which this 
suit has arisen. The respondent, Sheikh liahmat-ullah, held a 
decree against one Ghurbin, in execution of which, on the 18th 
of February, 1898, he attached upwards of twenty maunds of 
native soap as the property of his judgment-debtor* Ida Mian, 
the plaintiff in this case, intervened and claimed the soap as his 
own. His objection was sustained, and the soap was ordered to 
be released from attachment. Sheikh Uahmat-ullah immedi- 
ately instituted a suit under section 283 of the Code of Ci vil 
Procedure, to have it declared that the soap was the property of 
his judgment-debtor, Ghurbin. This suit was instituted on the 
10th of August, 1898. On .the same day Sheikh Rabmafc-ullah 
put in an application to the Court, asking that the order for the 

* Second Appeal No. 742 of 1900, from a decree of Rai An ant Ua in, Subordi- 
nate Judge of Ghazipur, dated the 28lh April, I S 00 , reversing a decree of Bab 4 
Ch&ndi Prasad, Mzmsif of Basra, dated the 30th January 3 900. 
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release of the soap in Ida Mian's favour should not be carried out, . 190i 

,and that the soap should be retained is the possession of the ™i^7~MrAK 
person to whom it had been made over until the decision of the 
suit which he (Ralimafc-ullah) had instituted. The Muasif grant- 
ed this application. In the result the suit of Ralmiat-ullah under 
section 283 was dismissed on the 21st of December, 1898, and that 
decision was affirmed on appeal on the 23rd of March, 1899. 

The result of this litigation, therefore, shows that the attachment 
of the plaintiffs soap by the respondent, Eahmat-ullah, was 
wrongful. It is admitted that IJu Mian did not get back his 
soap until the 17th of June, 1899. The plaintiff states that when 
he got it back, he found that it was not only diminished in quantity, 
but greatly deteriorated in quality. He accordingly sues to 
recover Rs> 273-11-0 for damages caused by this wrongful attach- 
ment. The defendant denies that the plaintiff has suffered any 
damage. The Court of first instance gave the plaintiff a decree, 
assessing the damage at Rs. 113-12-0. Both parties appealed. 

On appeal the learned Subordinate Judge dismissed the suit, 
holding that it was barred by the provisions of article 29 of sche- 
dule ii of the Indian Limitation Act, which provides a period of 
one year’s limitation running from the date of the seizure for a suit 
for compensation for wrongful seizure of movable property under 
legal process. The plaintiff comes here in second appeal. It is 
argued that the case is one which falls properly under article 42 
of schedule ii of the Limitation Act, which provides a period of 
three years’ limitation for a 'suit for compensation for injury 
caused by an injunction wrongfully obtained, the time beginning 
to run from the date when the injunction ceases. It appears to 
me that it would be unjust to apply the provisions of article 29 to 
a suit of this nature when the plaintiff got back his property 
upwards of a year after the date of the seizure. Until he 
recovered his property, it was impossible for him to say whether 
the property had or had not been damaged. Again, the length 
of time during which the plaintiff is kept out of his property 
is an element in assessing the damage. This consideration leads 
me to think that article. 42 should be applied to this case. It was 
owing to the action of the defendant that an injunction was 
issued by the Court which prevented the order for the release of 
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the properly in the plaintiff's favour being carried out. The 
facts of this case are similar to those in the case of Haji Pir 
Muhammad v. Tkakm* Das decided by the Chief Court of the 
Panjab on the 2nd of February, 1881 — vide number 40 of the 
Civil Judgments of 1881. The learned Judges there held that 
the continuance of the attachment under the order of the Court 
must be treated as an injunction under section 492 of the Cede 
of Civil Procedure, and an injunction wrongfully obtained by 
the defendant. They accordingly applied article 42 to the case. 
It is quite true that the plaint in this case has not been artistic- 
ally framed. Still it clearly sets forth the wrongful attachment 
of the soap, and alleges that “the defendant by means of con- 
tinued litigation did not allow it to be released for sixteen 
months.” As stated above, it was not until the date of the 
release that the plaintiff’ was in a position to estimate the damage 
which he had suffered. He instituted his suit within a little 
more than three months from the date of the release, and within 
six months of the date of the final dismissal of the defendant's 
suit under section 283. This being so, it appears to me impossible 
to hold that the plaintiff's suit was out of time. I allow the 
appeal, and, setting aside the decree of the Court below, remand 
the case to that Court under section 562 of the Code of Civil 
Procedure for disposal of the remaining grounds raised in the 
memorandum of appeal to it. The plaintiff will have the costs 
of this appeal in any event. The other costs will abide the 
result. 

Appeal decreed and cause remanded . 
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1901, 
October I 


Before Mr. Justice Knox. 

KING-EMPEROR v. EYAZ-UD-DIN.* 

Criminal Procedure Code , sections 110 et seqq. and 437— Security for good 
behaviour— Power of District Magistrate to reopen proceedings on the 
same record after the discharge of the person called upon to show cause 
by a Magistrate of the first class. 

Meld that it is competent to the Magistrate of the District, in the case of 
a person who has been called upon, nnder section 110 of the Code of Criminal 

# Criminal Revision No. 659 of 1901. 
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Procedure, by a Magistrate of fclie first class,, to show cause why be should 
not furnish security for good behaviour, and has been discharged by such - 
Magistrate under section 119 of the Code, to institute fresh proceedings against 
such person upon the basis of the record that was before the first class Magis- 
trafce. Queen-Empress v. Mutasaddi Lai (1), Queen-Empress v. Haiti (2), 
Queen-Empress v. Ahmad Khan (3), and Queen-Empress y. Iman Mondal 
(4) referred to. 

The facts of this case sufficiently appear from the order of 
the Court. 

Mr. A. H. S. Hamilton for the applicant. 

Knox, J. — This is an application by one Fyaz-ud-din, ask- 
ing this Court to revise an order passed by the District Magis- 
trate of Bijnor. That order is dated the 2nd of September, 1901. 

It appears that the District Magistrate of Bijnor had before him 
certain proceedings which had taken place in the Court of Pandit 
Bisheshwar Dayal, a Magistrate of the first class. Those pro- 
ceedings were proceedings under section 110 of the Criminal 
Procedure Code. Pandit Bisheshwar Dayal, after hearing the 
evidence on both sides, came to the conclusion that there were 
not, in his opinion, sufficient grounds, for the present at least, to 
bind over Fyaz-ud-din to be of good behaviour; and he accord- 
ingly discharged him under section 119 of the Code of Criminal 
Procedure. 

The District Magistrate of Bijnor, after looking through the 
record, instituted fresh proceedings after framing a fresh order 
under section 112. He did not profess to make the order under 
section 437 of the Criminal Procedure Code, but in the applica- 
tion before me it is contended that his order must have been 
made under that section. It is now contended that the District 
Magistrate cannot institute fresh proceedings in the absence of 
fresh information. The learned counsel for the applicant drew 
my attention to the case of Queen-Empress v. Iman Mondal, 

(4). In that case, according to the judgment, the order for 
inquiry purported to have been made under section 437 of the 
Code of Criminal Procedure ; so that in this respect it differed 
from the case with which I have now to deal. The learned 
Judges who decided that case have laid down that proceedings 
under section 110 of the Code of Criminal Procedure cannot be 

(1) (1898) I. L. K., 21 All., 107. (3) Weekly Notes, 1900, p. 208. 

(2) Weekly Notes, 1899, p. 203. (4) (1900) 1, L, E., 37 Calc., 603 
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regarded as on a complaint, nor can they be regarded as a case 
in which an accused person has been discharged. But the import- 
ant part ia that judgment, so far as this case is concerned, was 
the final paragraph, in which, after setting aside the order, they 
added — u if it be considered by the Magistrate that it is neces- 
sary to institute further proceedings, he is competent to do so 
under the law on fresh information received.” So far the con- 
tention of the learned counsel, that further proceedings under 
section 110, when the first proceedings have come to an end, 
cannot be instituted except on fresh information received, is justi- 
fied. In the present case the Magistrate of the District acted 
only upon the record of the previous proceedings, so that he 
canuot be said to have acted on fresh information so far as the 
present proceedings were concerned. The case above cited has 
been followed by this Court ia the case of Queen- Empress v. 
Ahmad Khan (1). Here, too, the order reported to this Court 
was an order purporting to have been made under section 437 of 
the Code of Criminal Procedure, and it was held that that order 
was passed without jurisdiction. 

On the other hand, this Court has held ia Queen-Empress v. 
Muiasaddi Lai (2), and again in Queen-Empress v. Haiti (3), 
that proceedings of this kind are proceedings which are covered 
by section 437 of the Criminal Procedure Code. So far as I am 
concerned, it appears to me that the words f ■ into the case of any 
accused person who has been discharged,” which are used in 
section 437, are, with all due respect to those who have held 
otherwise, wide enough to cover cases falling under Chapter 
VIII (B). If those words do not cover proceedings under Chap- 
ter YIII(B), then I know of no provision of the law, or any 
principle of law, which would stand between a Magistrate insti- 
tuting fresh proceedings, even if he was acting upon precisely 
the same facts and precisely the same information. I wish to 
guard myself against being understood to hold that I consider 
that such proceedings should be instituted lightly, or that a 
Magistrate should not enter upon them without very great care 
and caution. In the present instance the District Magistrate of 

(1) Weekly Notes, 1900, p. 208. (2) (1898) L L. K v 21 AIL. 107. 

(3) Weekly Notes, 1S99* p* 203, 
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Bijnor certainly looked into the case* and apparently carefully. 
He came to the conclusion that more convincing proof of bad 
livelihood of the worst description could not be adduced. He 
accordingly, as Magistrate of the District, instituted fresh pro- 
ceedings under section 110 ; and he did not purport to act under 
section 437 of the Criminal Procedure Code. He evidently 
looks upon the record as information sufficient to justify his tak- 
ing action. He took fresh evidence. I have been asked to refer 
the case to two Judges in order that there may be an authori- 
tative decision upon the point I do not, however, think it neces- 
sary to delay passing orders, Even if the District Magistrate 
should require security, his proceedings can, if they are proceed- 
ings held without jurisdiction, be afterwards set aside. I do not 
for one moment go into the evidence one way or the other, but 
it is easy to conceive that a man who is a terror to the neigh- 
bourhood might work a good deal of mischief while or until this, 
case could be decided ; and up to the present, with the exception 
of one reported case of Queen* Empress v. Ahmad Khan , so 
far as I know, his power to do so has never been questioned in 
this Court. As I have shown in Queen* Empress v. Ahmad 
Khan, the Magistrate purported to act under section 437. In 
this case the Magistrate does not profess to have so acted. 

I dismiss the application. 
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Before Mr . Justice AiJcman. 

KING- EMPEROR v. MtJNNA.* Vf; fhv 

Criminal Procedure Code , sections 107(2), 192 — Security for keeping 'the 
peace — Transfer-— -Bower of District Magistrate to transfer proceed- 
ings instituted hy Mm against a person not within his district 
j&eld that it was competent to a District Magistrate who had initiated 
proceedings under section X<*7(2) of the Code of Criminal Procedure against 
a person not at the time within the limits of his jurisdiction to transfer such 
proceedings at a later stage to a Magistrate subordinate to himself, though 
such Magistrate was not competent to initiate such proceedings. 

This was a reference made under section 438 of the Code of 
Criminal Procedure by the Sessions Judge of Gorakhpur, arising 
out of the following facts. One Mtinna Tiwari, a resident of 
the Gorakhpur district, had been called upon by .the District 
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Magistrate of Basti, acting under section 107, clause (2) of the 
Code of Criminal Procedure, to show cause why he should not 
furnish security to keep the peace. After proceedings had been 
thus instituted by the District Magistrate of Basti, he, pro- 
fessing to act under section 192 of the Code, transferred those 
proceedings to one of his subordinates, a Magistrate of the first 
class, who completed them, making an order for security against 
Munna Tiwari. On an application for revision of this order, the 
Sessions Judge of Gorakhpur, being of opinion that such proceed- 
ings initiated under the circumstances above described could not 
be transferred, submitted the record to the High Court for orders. 

Aleman, J. — In this case one Munna Tewari was called on 
to furnish security for keeping the peace. It appears that he is 
a resident of the Gorakhpur district. Proceedings were taken 
against him by the District Magistrate of Basti under the provi- 
sions of section 107, sub-section (2) of the Code of Criminal 
Procedure, he not being then within the local limits of that 
Magistrate’s jurisdiction. After taking proceedings under that 
section the District Magistrate, professing to act under the pro- 
visions of section 192 of the Code of Criminal Procedure, trans- 
ferred the case of which he had thus taken cognizance to a 
Magistrate of the first class subordinate to him, who passed the 
order for security. In the referring letter of the learned Ses- 
sions Judge the question is raised as to whether the District 
Magistrate, after instituting proceedings under section 107 (2), 
had any power to transfer the case. This question is not alto- 
gether free from difficulty. But after consideration, I am of 
opinion that the intention of the Legislature was to limit the 
jurisdiction in regard to institution of proceedings in cases like 
the present to a Chief Presidency or District Magistrate ; but 
that when such Magistrate has, in the exercise of his discretion, 
directed institution of proceedings, there is nothing in the law to 
prevent him from transferring the case to a Magistrate otherwise 
qualified to complete the proceedings. In this case it appears 
that a previous application for revision had been made to the 
District Magistrate. The learned Sessions Judge ought there- 
fore, with reference to the provisions of section 435, sub-section 
(4), to have referred the applicant to this Court. As, however, 
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the proceeding has come to my knowledge, I have dealt with it 
under section 439, sub-section (1) of the Code of Criminal Pro- 
cedure. For the reasons set forth above I am of opinion that 
the Magistrate of the first class had jurisdiction to make the 
order which he did, and I direct that the record be returned. 

APPELLATE CIVIL. 

Before Mr. Justice Knox and Mr- Justice Blair. 

NIADAR (Defendant) BARIT MAL and othess (Plaintiffs).** 

Act Bo. XII of 1881 (N,*W, B. Beni Act), sections 93, 95 — Act Wo. XIX 
of 1873 {W.-W. P. Land Meveme Act), section 102 — Jurisdiction — Civil 
and Bevem&e Courts —Suit to eject as a trespasser a person who claimed 
to he entitled to the holding of a deceased occupancy tenant — Bes judi- 
cata. 

Upon the death of an occupancy tenant, a person who alleged that he was 
entitled to .succeed to the deceased*# occupancy holding, obtained from the 
revenue authorities, by means of an application under section 102 of the 
N.-W. P< Land Revenue Act, mutation of names in his favour, and also got 
into possession of the holding. The zamindars thereupon brought a suit in a 
Civil Court for his ejectment, on the allegation that he was a mere trespasser, 
who had no right whatever to succeed to the holding of their late occupancy 
tenant. Weld that such suit was properly brought in a Civil Court, and could 
not have been instituted in a Court of Revenue, and the decision of the 
Revenue authorities allowing mutation of names in the defendant's favour 
could not operate as res judicata in respect of such suit. Suharni ?. 
Bhagwan Khan (1) distinguished. 

The facts out of which this appeal arose were as follows. One 
Gulzara, an occupancy tenant, died in November 1899. There- 
upon Niadar, the present appellant, applied to the revenue author- 
ities under section 102 of Act No. XIX of 1873 for the entry 
of his name in respect of Gulzara’s occupancy holding. An or- 
der was made for the entry of Niadar’s name on the 11th of 
February, 1900, and he* obtained possession of the holding. Upon 
this the zamindars brought a suit in the Civil Court to eject 
\ Niadar and > recover possession of' the holding on the' ground; that 
‘ Niadas? W 1 I& .-a, mere' -'.trespasser who had no right whatever to .the /. 
/land' 'as : : t lie- successor of Gulzara. The Court of first instance - 
dismissed the suit, holding that it was not cognizable by a Civil 

* Appeal Bo. 17 of 1901 under section 10 of the Letters Patent. 

(1) (1896) L L. R*, 19 AH., 101, 
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judgments of a Civil Court. The case before ns differs thu, 
toto ecelo from the case of Subarni v.lBhagwan Khan. 

We dismiss this appeal with costs. _ v 
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Before Mr. Justice Blair. 

KING-EMPEROR «. MOTI LAL and anothbe * 

Act tfo. XLV of I860 ( Indian Banal Code), sections 426, 298, 504 — 
Mischief — Wilful pollution of food served at a caste dinner . 

Certain Hindus present at a caste dinner had sat down to partake of the 
food which had been served to them, when certain other members of the caste 
came, and, after telling those who were seated to move to another place, which 
they refused to do, threw down a shoe amongst the men who were seated. The 
persons who threw the shoe were convicted of mischief, on the ground that 
their action had polluted the food, and had, from a Hindu religious point of view, 
rendered it unfit to be eaten. On reference by the Sessions Judge, it was held 
that this conviction was wrong j neither could the accused be convicted under 
section 298 or under section 504 of the Indian Penal Code on the facts found. 

This was a reference under section 428 of the Code of Civil 
Procedure made bj the Sessions Judge of Benares. The facts of 
the case were as follows. A member of the Mailah caste was 
giving a feast to the brotherhood. After certain religious cere- 
monies had been performed and the Brahmans had been fed., the 
members of the caste were sitting down to take their food. Some 
of the party had already taken their seats and food had been served 
to them, when two Mallahs, Moti Lai and Bachcha, appeared on 
the scene. They first asked the people who were seated to get up 
and move elsewhere, and when they declined to do so, Moti Lai 
and Bachcha threw down a shoe on the ground in front of the 
persons who were about to eat. This action made the food which 
had been served impure ; the guests refused to eat it, and the party 
broke up in confusion. Moti Lai and Bachcha were tried by a 
Magistrate and convicted of the offence of mischief punishable 
under section 426 of the Indian Penal Code. The Magistrate 
imposed a fine of Rs. 40. The convicts applied in revision to the 
Sessions Judge, who, being of opinion that section 426 did not 
apply to the case, reported the case to the High Court for orders. 

The Assistant Government Advocate (Mr. W if. Porter), for 
the Crown* 

' ■ Blair, .J.—M oti Lai Mailah and Bachcha Mailah .have beeir 
bdnvicted, by', a 'Magistrate of an offence under section 426 of 
“Pbnal Code, and sentenced to a fin© of Bs, 40 each, 
or in default to be imprisoned for one and a half months* The 
* Criminal Reference No* 765 of 1901. 
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matter came in revision before the Sessions Judge, and he was of 
opinion that the facts disclosed no offence within the meaning of 
section 426. The facts, as found, are, that at a certain feast, 
which had been preluded by recitals from some religions books, 
after such recitals, the Brahmans having first taken their food, a 
number of persons of the same caste as the persons who have 
been convicted, took their seats to the south— whether south of a 
room or courtyard does not appear. That for some reason unex- 
plained, Moti Lai Mallah and Baehcha Mallah wanted the per- 
sons who were seated to move from the south to the north. They 
refused to do so— the refusal likewise is unexplained. The food 
which was going to be eaten was on the spot, and the two persons 
convicted threw a shoe on the adjacent ground, the effect of 
which would be to render the food impure from the point of view 
of Hindus of the caste of the persons who were there assembled. 
They were thus, on account of their conscientious scruples, 
unable to eat it. It is quite manifest that section 426 can have 
no application to this state of facts. It deals only with a physical 
injury from a physical cause. It has been suggested by Mr. 
Porter that the case may fall within one of two other sections. 
The first is section 298, which renders punishable the uttering 
of words or sounds, or making gestures, or the placing of any 
object with the intention of wounding the religious feelings of 
any person. In my opinion this ease is outside the scope and 
tenour of section 298. My attention has been called to the pos- 
sibility that the facts of this case may fall within the purview of 
section 504. That section refers to an insult intentionally inflict- 
ed, and which was likely to result in a breach of peace. I doubt 
very greatly whether the inteat here was an intent to insult. It 
was.aa intent to deprive these persons of an expected feast, and 
the insult, if any, would have been incidental and not intentional. 
However, these persons who have been convicted have not been 
charged under section 504, and I have no materials before me on 
which I could find that the facts fell within the provisions of that 
section. I therefore set aside the sentence under section 426, and 
order that the fines, if paid, be returned, and if the accused have 
been confined, that they be at once released. " 
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could be dealt with if the title were unimpeachable. Asher r. Whitlock (1), 
Sundar v. Parhati (2) and Brindalau Chunter Bao v. Tara Chand Banerjee 
(3) referred to. 

In the suit out of which this appeal arose the plaintiff claimed 
possession of a house situated in the city of Benares. He claimed 
the property as heir of oue Balkishan, the son of Bindraban, who 
died on the 6th July, 1898. The property originally belonged 
to one Hori Lai, who died childless more than thirty years ago, 
leaving a widow, Musammat Jhunna. For a number of years 
prior to the death of Jhunna, Bindraban, who was a natural 
son of one Batuk, the brother of Jhunna, lived with Hori Lai 
and Jhunna, and, it is alleged by the defendant, was adopted by 
Hori Lai. Jhunna made a will, dated the 3rd December, 1880, 
whereby she purported to leave to Bindraban all the movable and 
immovable properties then in existence. After the death of 
Jhunna, Bindraban remained in undisturbed possession of the 
property in suit until his death on the 6th July, 1895, where- 
upon Ms son Balkishan became possessed of it. Balkishan 
died on the 6th September, 1895, and thereupon Musammat 
Gaura, the widow of Bindraban and mother of Balkishan, entered 
into and remained in possession until her death on the 12th Sep- 
tember, 1895. She made a will, dated the 10th September, 1895, 
whereby she purported to leave the property in dispute to the 
defendant, who was the nephew of Bindraban, being the son of 
Bindraban’s sister, Musammat Kungi. The plaintiff therefore as 
uncle of Bindraban would have been heir to Bindraban and to 


* First Appeal No, 147 of 1898 from a decree of Baba Nil Madhab Rai 
Subordinate Judge of Benares, dated the 21st March 1898. 

(1) (1868) L. B, 1 Q. B, 1 . (2) (1889) I. L. B, 12 All, 61. 

(8) (1878) 20 W. 
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Balkishan if the adoption of Bindraban 
the defendant was not proved ; but if the 
would have had no title to the property, 

family of Hori Le.l. , 

The Court of first instance (Subord 
found that Bindraban had been adopted 
consequently he had no interest in the pi 
dismissed the suit. 

The plaintiff thereupon appealed to 1 

Pandit Smidar Lai and Munshi 
appellant. 

Pandit Moti Lai and Pandit 
the respondent. 

The Couet (Stanley, C. J., 
sing the evidence as to the adoption, 
that no adoption of Bindrab 
place. This being the case, the 
the suit dismissed on 
as part of the estate once 

the plaintiff h 

port au- 
no better title than 
follows : — 

There remains i 
property in dispute 
in the possession < 
the defendant belongs to the family 
them occupies the position of a re\c 
suit in ejectment under such circuu 
plaintiff as the heir of Balkishan o: 
were mere trespassers? Has a ti 
scription ha3 not matured, such an 
to maintain a suit in ejectment against a party 
him from possession and who is not the true owner 
question is the subject of legal decision. 
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Madan Mohan Malaviya, for 

and Bubkxtt, J.), after discus- 
• , came to the conclusion 

an by Hori Lai had in fact taken 
defendant could not claim to have 
the strength of his own title to the property 
- of Hori Lai. On the question whether 
r had such an interest in the property as would sup- 
suit for recovery of possession against a person who, having 
l/rnsdf, hud ousted Him, to Court found us 

;hen one matter for our determination.. The 
^ed to Hori Lai, and is now 
Neither the plaintiff nor 
>f Hori Lai, and neither of 
sioner to Hori Lai. Can a 
stances be maintained by the 
of Bindraban, both of whom 
er, whose title by pre- 
ss would entitle his heir 
who has ousted 
? This 
In the case of Ash&Tjf- 
i possession of land with- 
and that the heir of his 



owner who has entered upon the land. In that case a party had, 
in the years 1842 and 1850, enclosed a piece of land from the 
waste of a manor and built upon it. He occupied the land until 
his death in 1860. By his will he devised the land to his wife 
during widowhood, and after her death or re-marriage, which- 
ever event should first happen, to his only daughter in fee. The 
widow remained in possession with her daughter, and in 1861 
the widow married the defendant. Early in 1863 the mother 
died, and the daughter died shortly afterwards. The defendant 
remained in possession, and a suit to eject him was brought by 
the heir-at-law of the daughter, and was determined in favour of 
such heir. This decision was approved of by their Lordships of 
the Privy Council in the case of Sundar v. Parbati (1) and it 
seems to us to govern the present case. In the case of Brindabun 
Ghunder Boy v. Tara Ghand Banerjee (2) it was held that 
such an interest in land was capable of being sold in execution. 
The law appears to be that a person in possession of land with- 
out title has an interest in the property which is heritable and 
nrnnrl ao-ainst all the world except the true owner, an interest 
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Before Sir John Stanley, Knight, Chief Jnstiee, and Mr. Mice B«r*itt. 

THE BHARTPUB STATE (Demitdais®) *. GOPAE DEI (PlAIiram).* 
Sindu Late -Bind* vidmo-Widovt s right to maintenance-Maintenanee 

not a charge on the joint family property unless made so hy a decree or 

hv agreement’ . 

The rigM of a Hindu widow to maintenance is not a charge upon the 

estate of her deceased husband unless and until it is fixed, and charged upon 
the estate by a decree or by agreement ; and if such estate has been alienated 
and is in the hands of a bona fide transferee, the widow cannot follow the pro- 
perty, even though it be the case that the transferee had notice of her claim 
for maintenance. Shea Buksh Singh v. Mitssumat &anneshee Koonumr (1), 
Lakshman Mamchandra JosU v. Satyabhamalai (2) and Mam Kunmar v. Mam 
Dai (3) referred to. 

This suit out of which this appeal arose was one brought by a 
Hindu widow to recover arrears of maintenance and for a declar- 
ation that certain immovable property in the possession of the 
defendants was charged with the payment of the plaintiff’s main- 
tenance. The plaintiff was the widow of one Damodar Das, the 
son of Jofi Prasad, a wealthy banker of the city of Agra. In the 
year 1865 the plaintiff had sued her husband for maintenance on 
the ground that ha was possessed of certain separate property. 
In that suit the Court found that Damodar Das was a member of 
a joint Hindu family, and that the property, with reference to 
which the suit had been brought, was not bis separate property. 
The Court, however, having regard to the position of the family, 
gave the plaintiff a decree for maintenance at the rate of Rs, 120 
per mensem. This maintenance allowance was paid for many 
years, but the family got into difficulties and its property was 
sold up ; and amongst other items the villages which had been in 
the possession of Damodar Das at the time of the plaintiffs suit 
in 1865. The plaintiff’s maintenance ceased to be paid and 
hence the present suit. 

The Court of first instance (Subordinate Judge of Agra) 
decreed the claim, holding that the meaning of the judgment and 
decree of 1865, which decreed the widow’s claim to maintenance 
“ with reference to” the income of the property in the hands of 
her husband, was that the claim for maintenance should be a 

• First Appeal No. 191 of 1898, from a decree of Mautvi Siraj-ud*din 
Ahmad, Subordinate Judge of Agra, dated the 24th June 1898. 

(1) S. D. A., N.-W. P. 1861, Vol. (2) (1877) I. L. B-, 2 Bom , 494. 

W I, p . 228. (3) (1900) I. h. B., 33 AH., 3fi6. 
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charge on the property into whosesoever hands it might come, and 
that the defendants had constructive if not actual notice of the 
widow’s claim. 

An appeal was preferred to the High Court by one of the 
defendants who had purchased some of the property at auction 
sale ; and it was contended that on a proper construction of the 
decree of i860 no charge was created on the property, and that 
even if this defendant had knowledge of a claim for maintenance 
on the part of the widow, that was not sufficient to bind the pro- 
perty in his hands. 

The Hon’ble Mr. Gonlan (for whom Mr. W. if. Porter) and 
Mr. D. N* Saner ji (for whom Dr. Satish Chandra Saner ji), 
for the appellants. 

Pandit Moti Lai and Babu Satya Chandra Muherji (for 
whom Munshi Gulzari Lai), for the respondent. 

Stanley, 0. J., and Bobbitt, J. — This is an appeal from 
a judgment of the Subordinate Judge of Agra allowing the 
plaintiff’s claim, which was for a declaration that arrears of 
maintenance, due to her, and also future maintenance, were 
charged upon certain properties under a decree made in the 
year 1865. The plaintiff is the widow of one Damodar 
Das, who was one of the sons of Joti Prasad, a well known Agra 
banker, who died in his father’s life-time some time before 
the year 1885. In the suit of 1865, his widow, the present 
plaintiff, claimed delivery of possession of certain zamiadari 
property as having been the separate property of her deceased 
husband. That property on the hearing of that suit was found 
not to have belonged to her husband, and the claim for possession 
was dismissed : but the learned Judge, having regard, as he says 
in his judgment, to the decision of the Sadr Court, in the case 
of SheoBuksh Singh and others , dated the 29th February, 1884, 
decided that the plaintiff should get a maintenance allowance 
from the defendant In the case to which he referred, it was 
deckled that the Courts were “competent to assign maintenance 
to a widow of a deceased Hindu who cannot by law inherit her 
husband’s property, and that in fixing the amount reference must 
be had to the value of the estate from which maintenance is 
claimed, and that not more than one-third should over Jjc 
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assigned” of the annual profits of the family estates. Acting 
upon that decision the learned Judge thought fit to award to this 
lady maintenance at the rate of Rs. 120 a month. The language 
in which the maintenance is given is as follows : — “ The plaintiff 
should get maintenance allowance from the defendants with 
reference to the income of the property, and for the sake of her 
satisfaction and (here the decree is tom) the plaintiff should get 
Rs. 120 a month from the defendants.” It appears that the 
allowance so given has fallen into arrears, and the plaintiff’s 
claim against the defendants in the present suit is to have it de- 
clared that the maintenance is a charge upon the properties, deli- 
very of possession of which was claimed, but was refused by the 
Court in the suit of 1865. These properties have been sold to 
bond fide purchasers, but it is said by the plaintiff that the pur- 
chasers had knowledge that the widow had a claim to mainte- 
nance, and are therefore liable to pay the arrears, and also future 
maintenance. For the purposes of our judgment we may assume 
that they had this knowledge. The first question then is, whe- 
ther or not, by the decree of 1865, maintenance was expressly 
charged upon the property of the then defendants, which is the 
property now sought to be made liable. It appears to us that 
there are no words in this decree which could possibly be 
regarded as creating a charge. The words “ with reference to 
the income of the property ” were evidently used in connection 
with the case decided by the Sadr Court to which we have 
referred, and in which it is stated that the allowance of main- 
tenance ought to be made with reference to the income of the 
property. In other words, the income of the property was to be 
taken as a basis for estimating the amount of maintenance to 
which the widow was properly entitled. There is no charge 
created either in express words or by implication. It would 
appear that the words in the decree, u with reference fq the 
income of the property,” are copied from the judgment of the 
learned Judge. In it he says I rule for plaintiff ( to recover 
from the defendants maintenance with reference to the income 
of the property.” 

tonance upon the property, then it is manifest upon the author- 
ities that the plaintiff’s contention cannot prevail. In the ms® 
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of Lakshman Ramohandm Joshi v. SatyabJiamabai (1), West* 
J., discussed the authorities at length, and held that there was 
no authority for the doctrine which makes the claim of widows 
not entitled to a share of property, in case of partition, a real 
charge on the inheritance ; that in all cases it is a claim to main- 
tenance merely, not interfering (so long as it has not been 
reduced to certainty by a legal transaction) with the right of the 
actually participant members to deal with the property at their 
discretion, provided this dealing is honest and for the common 
benefit It was also decided in that case that “ the mere circum- 
stance that the purchasers had notice of the widow’s claim is not 
conclusive of the widow’s rights against the property in their 
hands/’ The question came before a Bench of this Court in the 
case of Ram Rwnwar v. Mam Mai (2), and it was held by 
Banerji and Aikman, JJ., that u the maintenance of a Hindu 
widow is not a charge upon the estate of her deceased husband 
until it is fixed and charged upon the estate by a decree or by 
agreement, and that the widow’s right is liable to be defeated by 
a transfer of the husband's property to a bond fide purchaser for 
value, even with the knowledge of the widow’s claim for main- 
tenance, unless the transfer has further been made with the inten- 
tion of defeating the widow’s claim/’ In fact a widow’s right 
to receive maintenance is one of an indefinite character, which, 
unless made a charge upon the property by agreement or by a 
decree of the Court, is only enforceable like any other liability in 
respect of which no charge exists- For these reasons we are of 
opinion that the learned Subordinate Judge was in error in 
deciding that the decree in this case made the arrears of mainte- 
nance a charge upon the property. On this point, therefore, the 
appeal must be allowed. 

It is argued, however, by the respondent’s vakil that the, 
present appellant, viz. the Bhartpur State, is not entitled to 
maintain the appeal, inasmuch as the Bhartpur State has, "as we 
^dnderstand-'him,mo legal existence. It is sufficient for us to say, 
;tha-i the 'Bhartpur; State was, by the plaintiff herself, made a par- 
: ty to : ik e suit as defen dant, and a decree was obtained against it, 
fbvtis that it does mot,, lie : in the mouth of the plaintiff, 
(1) (1877) L £h 2 Bom. s 494, (2) (1900) I. h* 22, AE* 326, , , 
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under those circumstances to raise this technical question. The 
Bhartpur State then having appealed, and having succeeded in 
the appeal, under section 544 of the Civil Procedure Code, the 
judgment which we shall pass will, be for the benefit of all the 
other defendants. Our order accordingly is, that we allow the 
appeal, set aside the judgment and decree of the lower Court, and 
direct that the suit stand dismissed with all costs. 

Appeal decreed. 
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Before Sir John Stanley, Knight, Chief Justice, and Mr, Justice JBurkiti , 
BRIJ MOHAN LAL (Plaintiff) * SHIAM SINGH (Defendant).* 
Arbitration — Award — Suit for specific enforcement of award — Case in 
which compensation in money considered impossible to assess. 

Tho defendant leased a village to the plaintiff fora term of five years. 
In the second year of the lease disputes arose between the parties, which they 
agreed to submit to arbitration. On the questions submitted to him, the 
arbitrator delivered an award, which was to the effect— (1) that the lessee 
should surrender possession at a fixed time within the term of the lease, (2) 
that the lessee should pay the sum of Rs. 800 to the lessor, and (3) that as to 
arrears of rent due from the tenants, the lessee should obtain decrees and 
execute a conveyance of them to the lessor, who was to pay to the lessee the 
aggregate amount of the decrees. 

The other terms of the award having been performed, the lessee sued for 
specific performance of the remainder. He filed with his plaint a numbor 
of decrees obtained by him against the tenants together with a sale-deed 


* First Appeal No. 113 of 1901, from a d 
Subordinate Judge of Moradahad, dated the I3th 

(1) ( 1886) 54 Law Times Be; 
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The facts of the ease are clear and practically undisputed. 
The only difficulty we feel is as to the form of the order we 
ought to pass. 

The facts are as follows ; — 

On July 1st, 1897, the defendant-respondent, who is zamindar 
of Maim Pi pal sana, granted a lease of that village for a term of 
five years— 1305— 1809 P. (1897— 1902 A. D.)— to the plaintiff, 
Brij Mohan, and one Mangal Sen, at an annual rental of 
Rs. 8,200. Mangal Sen appears to have surrendered his interest 
in the lease to Brij Mohan, We have no concern with him 
in this case. 

In the year 1898, in consequence of the new settlement, 
disputes arose between the plaintiff and the defendant about the 
rental (jama) payable by the latter. The parties agreed to 
refer these disputes to the arbitration of one Pandit Murari Lai 
of Sherkot, and accordingly on January 31st, 1899, they execut- 
ed and registered a formal submission to arbitration. 

Pandit Murari Lai prepared an award on April 7th, 1899. 
This award he published on the same day by registering it, 
and he had it handed to the defendant-respondent, Shiam Singh. 

Turning now to the submission to arbitration agreement of 
January 3 1st, 1899, let us see what were the matters referred to 
the arbitrator to decide. 

They were four in number, namely — fl) what rental (jama) 
was to be paid bv the appellant, the lessee, to the respondent, the 
lessor, for the years 1306 — 1309 F. (1898—1902) ? (2) the dura- 
tion of the lease, i. e., was the lessee to continue to hold for the 
unexpired portion of the lease? (3) incase the arbitrator should 
direct the lease to terminate within the term, then who was to be 
liable to pay the rents due from tenants to the lessee? and (4) 
in the same event, which party was to bear the expenses incurred 
in breaking up waste land ? 

In his award the arbitrator, inverting the order of the 
questions, decided (1) that the lease was to terminate with' the' 
khar.if. of 1306 F», and that the lessee should surrender possession 
to the lessor from the commencement of the rabi of that year. 
As regards the arrears of rent in cash and in kind due to the 
lessee from the tenants, the award directed that the lessee should 
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s« mi obtain d«m« again.! th. tenant, for tke arrears dne 
from them, and that on his ejecting a sale-deed of those decrees 
to the respondent, the latter should pay to the appellant ie 
amount entered in the decrees. 

In this manner the arbitrator disposed of the second anc 
third of the four matters mentioned above. As to the first and 
fourth, he found that a lump sum of Rs. 800 was due to the 
lessor, Shi am Singh, and directed that the lessee appellant 
should pay him that amount. Thus the award directed ( ) 
that the appellant should surrender possession at a fixed time 
within the term, and (2) should pay Rs. 800 to the respondent. 
It further directed (3) that the lessor, the respondent here, on 
receiving a conveyance of decrees for arrears of rent, to be 
obtained by the lessee against the tenantry, should pay the 
amounts of those decrees to the appellant, the lessee. As to the 
acts which were to be done by the appellant under the award, it 
is admitted that he surrendered possession to the respondent, as 
directed. As to the payment of Rs. 800, the respondent, in 
June 1899, sued the appellant in the Rent Court to recover 
that sum with interest. In his plaint be recited- the submission 
to arbitration and the award, and claimed the Rs» 800 as being 
due to him by virtue of the award. The lessee (defendant in 
the Rent Court) pleaded to the jurisdiction of the Rent Court 
and also alleged part payment. Both these pleas were overruled, 
and the Assistant Collector, on September 28th, 1899, gave a 
decree for the Rs. 800 with interest and costs. 

By the present suit the appellant lessee seeks to compel the 
respondent lessor to do that which, the award directs him to do. 
The suit was dismissed in the Court below for reasons to which 
we shall presently allude. But before going further, we desire to 
refer to some intermediate proceedings taken in the matter of 
this award. 

Some time early in 1900 (the date does not appear) the 
appellant lessee applied to the Court to have the award filed 
in Court under the provisions of section 525 of the Code of Civil 
Procedure. That application was opposed by Shiam Singh on 
the allegation (among other objections; that the arbitrator had 
exceeded his power in directing the sale to Shiam Singh, of 
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decrees to be obtained by the plaintiff, Brij Mohan. His objec- 
tions were overruled, and an order was made on April 2nd, 
1900, directing the award to be filed in Court. The Court 
held that the direction as to the sale of the decrees was a good 
and sensible decision, and, as to the rents, observed that the 
“ question of rent for any particular year was not referred to 
the arbitrator, but the general question of arrears of rent was 
referred to him.” 

Appended to his plaint in the suit now before us, the 
plaintiff-appellant produced in Court a large number of decrees 
for arrears of rent against tenants for sums aggregating (with 
interest) Rs. 6,750, and also a deed of sale executed by him, 
purporting to transfer those decrees to the respondent, and he 
prayed the Court to cause those documents to be handed over 
to the defendant-respondent, and to direct the latter to pay to 
him (plaintiff-appellant) the aggregate amount of those decrees 
with interest. 

The defendant’s reply chiefly consists of an allegation that 
the arbitrator acted in excess of his powers as to the tenant’s 
rents, as he was empowered only to dispose of the rents accru- 
ing due in the years 1306—1809 F., and not those of the year 
1305 F. 

This contention has been accepted by the Subordinate Judge, 
who holds broadly that the arbitrator had power only to dispose 
of the question of rents “ beginning from 1306 F. ” In this the 
lower Court is clearly wrong. In the submission to arbitration 
the words used are “ who will be liable to pay the rents due by the 
tenants to the lessee, second party?” These words are perfectly 
general. There is no restriction whatever in them to the rents 
due for the kharif of 1306 F. We see no reason why we should 
import any such restriction. Evidently the lower Court has 
made the mistake of confusing the earlier portion of the agreement 
with the later. They refer to two quite distinct matters. The 
earlier portion empowers the arbitrator to decide what rental 
(jama) is to be paid to the lessor by the lessee for the years 1306 
to 1309 F. only, and necessarily so, for the first year (1305 F.) 
of the term had passed, and the parties came to this agreement 
in 1306 F., the first of the years as to which there was a dispute. 
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But a decision as to the rental payable by the lessee under his 
lease is quite a different matter from a decision as to arrears of 
rent due by tenants to the lessee. 

It was further urged for the respondent that this is a case 
in which adequate money relief could be allowed to the plaintiff, 
and that therefore specific performance should not be allowed. 
To this it is sufficient to reply that we know of no standard or 
measure of damages by which in this case we could estimate 
what compensation should be awarded to the appellaut. Ike 
learned vakil who appears for the respondent was unable to assist 
us in this matter. It was also contended that the appellant could 
himself enforce in execution the rent decrees he has got. To this 
there is the evident reply that appellant, by the arbitration sub- 
mission, contracted to abide by terms of the award, which direct 
him to sell the decrees to the respondent. And as to the allega- 
tions in the 6th paragraph of the defendant’s written statement we 
need say no more than they are nothing more than mere 
surmises. We are unable to agree with any of the remarks of the 
Subordinate Judge as to the position of an assignee of a decree 
of a Rent Court, when asking a Rent Court to execute a decree. 
We have no doubt that he would find no more difficulty in a 
Rent Court than in a Civil Court. 

We have thought it right thus to discuss seriatim the 
various points raised for the respondent in the judgment of the 
lower Court, in his written statement, and in the argument of his 
learned vakil. But we are unhesitatingly of opinion that it was 
not open to the respondent to take any of those pleas. Admit- 
tedly, he willingly entered into She agreement of the 81st 
January, 1899. As far as the award was favourable to him lie- 
accepted it and acted on it. He accepted the surrender of the 
lease when S| years of the term were still unexpired. He gat 
the Rs. 800, or at least got a decree for it, on the strength of the 
award. Appellant has done all that the award directed him to 
do, even going to the expense of suing the tenants and getting 
decrees. Under such circumstances we hold that even if the 
award were bad by reason of the arbitrator having exceeded his 
powers (which we hold is not the case), the respondent is pre- 
cluded by his own conduct from impeaching it. He has chosen 
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respondeat; or to his vakil, and we give a decree in favour of the 
plaintiff-appellant for the sum of Rs. S^SSl-lS-G to be paid: to 
him by the defendant-respondent 

Appeal decreed * 

(1) (1886) 51 Law Times Reports, 729, 
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fore Sir John Stanley, Knight, Chief Justice, and Mr . Justice Burfoiit* 
CHITTA SINGH (Plaintiff) t?. DEBI DIN (Defendant).* 

Wo* 1 of 1877 {Specific Belief Act), Section 42 Declaratory decree 
Burden of proof— Usufructuary mortgagee in possession seeHng a 
declaration that the property is not saleable in execution of a decree 
on a -prior mortgage, 

n usufructuary mortgagee in possession, came into Court 
on that the mortgaged property was not saleable in oxccu- 
for sale obtained by another mortgagee in a suit on a mort-. 
.* 10 r to his own, on the ground that to this suit the prior mortgagee had 
Meld that in such a case the plaintiff had to prove, 
usufructuary mortgagee and was 
[till subsisted and had not been dis- 


1301 

December 5. 


The plaintiff, 
seeking a declarath 
tion of a decree 
gagepr 

not made him a party. 

not only that he had obtained possession as a 
still in possession, but that his mortgage 
charged. 

The facts of this case sufficiently appear from the judgment 
of the Court. 

Munshi Gulzari Lal } tor the appellant* 

Munshi Gobind Prasad , for the respondent 
■ Stanley, 0, J., and Bubkitt, J,— This is an appeal from 
the decree of the .Subordinate Judge of Farrukhabad, dismissing 
the plaintiff’s suit. The facts are very simple. The defendant, 
who was first mortgagee of some property called mans a Piprauli, 
brought a suit on foot of his mortgage against the mortgagor, and 
on the 21st of April, 1897, obtained a decree for the sale of the 
mortgaged property in satisfaction of the mortgage debt. 

The plaintiff in the present suit, who, with his brother, is in 
possession of the mortgaged property, claims that he and his 
brother are in such possession under, and by virtue of, a usufruc- 
tuary mortgage, dated the loth of March, 1889, and made in 
(heir favour by the mortgagor subsequent to the date of the 
defendants mortgage. The plaintiff and his brother were not 
made parties to the defendants suit, and they contend that the 
omission to make them parties was contrary to the provisions of 
section 85 of the Transfer of Property Act, and that the defend- 
ant is not therefore entitled to have a sale' in execution of his 
decree. The plaintiff* has instituted this suit accordingly, and in 
the prayer to his claim, seeks a declaration that mauza Piprauli Is 
not saleable in execution of the defendant’s decree, but no other 


* First Appeal No. 251 of 1898, from a decree of Pandit Rai Indar IS s* rain, 
Subordinate Judge of Fatehgarh, dated the 36th July 1898. 
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relief, la his writ-tea statement Debi Din alleged, among -other 
things, that the amount of the plaintiff’s mortgage has been 
satisfied by- the usufruct, and that the plaintiff has no longer any 
concern in the mortgaged property. 

No evidence was given by the plaintiff in the Court below to 
prove that his mortgage was subsisting. He contended that the. 
burden of showing that his debt had been paid off lay on the 
defendant, while the latter maintained that the onus of proving 
that his mortgage was subsisting lay on the plaintiff The 
learned Subordinate Judge decided in favour of the defendant’s 
contention and dismissed the suit. 

■ The plaintiff’s mortgage was a zar-i-peshgi lease, which is in 
the nature of a usufructuary mortgage. The property was, by. 
the deed of mortgage, granted to him for a term of five years, 
and the deed provided that the mortgagee should, out of the' 
profits amounting to Es. 451, pay the Government revenue, and 
after appropriating the interest on the advance made by him to 
the mortgagor, should pay the balance to the mortgagor. It was 
stipulated in the deed that if the mortgagor did not pay off the 
mortgage debt within the term of five years, the mortgage should 
continue as a security for the amount remaining due. The term 
of five years expired on the 15th of March, 1894; but under the 
last mentioned stipulation the mortgage would continue to be a 
subsisting security if the mortgage debt has not been satisfied. 
In our opinion the decision of the learned Subordinate Judge is 
correct. When a plaintiff seeks .from the Court a declaratory 1 
decree, it lies upon him to make out his title affirmatively. This 
is not a case in which a party in possession is defending his title, 
but. one in' which a party iu possession sets the Court in motion, 
and seeks a declaration establishing his title against a third party. 
In such case a plaintiff is in the same position as any other plaint- 
iff and must make out . his case. Here the plaintiff had, or 
ought to have had, the means of satisfying the Court that his 
mortgage was still subsisting, and if he has failed in doing so, he 
cannot expect the Court to exercise the discretionary jurisdiction 

Specific Relief Act, and' 
to make a declaration, which would be based upon an assumption 
merely and not upon proved facts, that the property is not 
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saleable iu execution of a decree which, so far as the evidence 
before the Court goes, may be a perfectly valid and binding 
decree. The plaintiff was bound to satisfy the Court that he had 
an interest in the property, and that by not making him a party 
to the suit for sale the defendant had failed to comply with sec- 
tion 85 of the Transfer of Property Act. 

We think that the learned Subordinate Judge was quite 
correct in the view which he took, and we must affirm his judg- 
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Before Sir John Stanley , Knight, Chief Justice, a nd Mr. Justice Burtcitu 
W AZI ft-UN-NISSA (Plaintiff) q. 1LAHI BAKHSH and 
others (Defendants) * 1 

Letters Patent , section S-Appeal- Presentation of appeal by a person 
other than an advocate, vakil or attorney of the Court, or a smtor- 
Presentation ly agent of a prrdal-nasli* snontan-Chrsl Procedure 
Code, s 8 ction fl* 640 , 404, 502. 

Where an appeal in forma pauperis 
sued as a pauper in 
advocate, vakil or 
by her duly authorized agent, it 
section S of the Letters Patent notwithstanding. 
j tandem Prasad (1) distinguished. 

The facts of this ease sufficiently appear from the judgment 
of the Court. 

Pandit Sundar Lai, for the appellant. 

Pandit Moti Lai Nehru (for whom Pandit Mohan Lai 
Nehru), for the respondent. 

Stanley, C. J., and Burkett, J.— This is an appeal from a 
decree of the Subordinate Judge of Dehra Dun in a pauper suit, 
by which he declared the plaintiff entitled to a one-seventh share 
of her father’s estate. In her claim the plaintiff asked for a 
decree for possession of one-seventh of her father’s property, 
but the learned Judge only gave her a declaratory decree. A 
preliminary objection has been raised to the hearing of this 
appeal, on the ground that no proper memorandum of appeal 
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by a par dah-na shin woman, who had 
the Court of first instance, was presented, not by an 
attorney of the Court, nor by the appellant in person, but 
held that this was a good presentation, 
Shiam Karan v. Baghu- 


* Mrst Appeal No 291 of 1898 from a decree of '■ 111 
nate Judge of Dehra Dun, dated the 20th June 1898. 

(1) (1900) I. L. B. ? 22 All., 331. 
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is before the Court, inasmuch as the application under sec- 
tion 592 of the" Code of Civil Procedure was not made by 
the plaintiff in person, nor by an advocate, vakil or attorney 
of this Court, and reliance is placed upon the decision of this 
Court in the case of Shiam Karan v. Baglmnandan Prasad 
(1), in which it was held that the presentation of an appeal 
by a person who is not an advocate, vakil or attorney of the 
Court, nor a suitor, is not a valid presentation in law, having 
regard to section 8 of the Letters Patent of the High Court. 
In this case the plaintiff is a pardah-nashin lady, and under 
section 404 of the Code of Civil Procedure, it is provided that, 
notwithstanding anything contained in section 36, an application 
to sue in formd pauperis is to be presented to the Court by the 
applicant in person, unless he is exempted from appearing in 
Court under section 640 or section 641. Admittedly here the 
plaintiff is entitled to the exemption contained in section 640 as 
a pardah-nashin lady. In such a case, therefore, under section 
404, she may present an application by a duly authorized agent, 
who can answer all material questions relating to the application, 
and who may be examined in the same manner as the party 
represented by him might have been examined had such party 
attended in person. It is admitted here that the petition was 
presented by a duly authorized agent, though not by an advocate, 
vakil or attorney of the Court ; and we are of opinion that, 
having regard to the provisions of section 404, the appeal was 
properly presented, and that the case is not governed by the 
decision to which we have referred. We therefore disallow the 
preliminary objection. 

As regards the merits of the appeal, it has been admitted by 
the learned vakil for the respondents that he cannot resist the 
appeal, the Subordinate Judge having made a mistake in not 
awarding possession of the share of the property to which the 
decree referred. We therefore modify the decree by directing, 
in addition to the declaration of title, that the plaintiff be put 
in possession of the property specified in the decree. 

The appeal will be allowed with costs* 

Appeal decreed, 

(l) {1900} I. L. It, 22 All., SSL 
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MOTI CHAND asd oihbss (Biaihtots) «. GANGA PBASAD SINGH 
an© another (Defendants.) 

[On petition from the High Court of Judicature at Allahabad.] 

Prim Council , Practice of-Case Mow appealable value in Court of first 
instance — Civil Procedure Code (AH Mo. XIV of 1882;, sections 596, 
mo— Addition of interest for purpose of valuation of subject-matter 
of suit — Special leave to appeal —Substantial question of law Pule 
at to applications for special leave to appeal in Indian cases . 

Before a case can be certified as a fit one for appeal to His Majesty in 
Council, the condition prescribed in section 596 of the Civil Procedure Code 
as to the amount of the subject-matter of the suit in the Court of first 
instance and the amount in dispute on the appeal must both be fulfilled. The 
word « and” in that portion of the section cannot be read as “ or.” 

Where a case is otherwise unappealable the rule of the Judicial Com- 
mittee is not to give special leave to appeal unless there is some substantial 
question of law of general interest involved. 

In this case the Judicial Committee laid down a rule to be followed in 
future in Indian cases, that where a party applies to the Committee for special 
leave to appeal, the matter being under the appealable value, he should first 
have applied to the Court below for a certificate under section 600 of the Code 
of Civil Procedure that the case is otherwise a fit one for appeal to His Majesty 
in Council. But this rule will not bind the Judicial Committee not to grant 
such leave in any special case, although that course has not been followed. 

Semite — The amount of the subject-matter of a suit in the Court of first 
instance for the purpose of an appeal to His Majesty in Council is the 
amount for which a decree is recovered, including interest up to the date of the 
decree. Interest subsequent to decree cannot, though ascertainable, be added 
for the purpose of bringing the value up to the appealable amount of 
Es. 10,000. 

Petition bv the plaintiffs for special leave to appeal from a 
decree (10th July 1900) of the High Court at Allahabad by 
which a decree (16th June 1898) of the Subordinate Judge of 
Azarogarh was reversed and the suit dismissed with costs. 

The suit was brought to recover from the defendants Us. 8,477 
with interest until the date of realization as damages for fraud. 

The petition stated that in the plaint the following facts were 
alleged as constituting the cause of action : cc The plaintiffs, who 
were bankers, had monetary dealings with the defendants, which 
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defendant executed a fictitious deed of gift of his property in 
favour of his daughter-in-law Raehhpali, the wife of the second 
defendant, his son: that during execution of the decrees the 
defendants induced the plaintiffs to accept in lieu of their ■ claim 
a registered mortgage of this property by Raehhpali and to 
strike off the execution claims. When the bond was sued on a 
defence was set up that it was a forgery, and it was found so 
to bed 5 

The defendants in their written statement asserted that the 
gift to Raehhpali was valid; that the bond alleged to be executed 
by her was obtained through the instrumentality of the plain- 
tiffs, and that the defendants did not commit any fraud nor 
give any inducement to the plaintiffs to have the document exe- 
cuted* The Subordinate Judge found that the plaintiffs were 
innocent of any fraud in obtaining the bond, and that the defend- 
ant had throughout the whole transaction practised fraud upon and 
deceived the plaintiffs into accepting a forged bond in lieu of 
their claim under the decrees* As the result of his findings he gave 
a decree for principal and interest up to the date of the decree, a 
sum of Rs. 9,496, with farther interest at 8 annas per cent, up to 
date of realization, and costs amounting to Rs. 1,193. 

From this decree the defendants appealed to the High Court, 
and that Court on the 10th of July 1900 reversed it and dis- 
missed the suit with costs* la their judgment the High Court 
said:— : ’ ,, ..''A. 

"We agree with the Subordinate Judge so far that we are satisfied that 
the bond of 28fch November 18S7 was a forgery. Raehhpali was no party to 
it* It was signed by the defendants and registered by them af ter they had 
pretended to identify some one behind a purdah as Raehhpali, who was not 
there. We h ive no doubt that the defendants were guilty of fraud in all 
they did in connection with that bond. We find upon the evidence that as the 
plaintiff, Damodar Das, know that he was taking abend which was intended to 
defraud Raehhpali, and further that ho distinctly favoured, if he did not insti- 
gate the execution of this bond, he was a party to the fraud by which he finds 
himself hoisted, and it is not for him to compUin that the transaction has now 
resulted in loss to himself. The execution and registration of the deed were 
in our opinion false to his knowledge. We cannot assist him in such a 
case.” • '' ./ ' - - , J V .. ; ■ : - v/v-i/v 

Against this decree the plaintiffs applied to the High Court 
for leave to appeal to the Privy Council* but the High Court 
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■ case fulfilled the requirements of section 
Civil Procedure because the claim and decree 
for less than Rs. 10,000.* 

• ' ■ > appeal, the plaintiffs sub- 

of the High Court refusing to certify the 
i the following grounds : 
in the original court claimed a sum of money 
defined sum of Rs. 8,477, and, 2ndly, of the 
" * • thereon until realization ; (2) 
of the original court had ascertained the 
interest so as to make the entire sum due at the date ofthe decree 
Rs. 9,496, with a further ascertained sum of Rs. 570 payable 
annually until realization; (3) because before the decree of the 
High Court the entire sum claimed in the original court had 
been ascertained as reaching a sum of Rs. 10,636 with further 
contingent increments. 

Mr. Mayne for the petitioners contended on the above grounds 
that the amount of the subject-matter in the suit in the court of 
first instance was above Rs. 10,000, and that the High Court ought 
therefore to have certified the ease as a fit one for appeal under sec- 
tion 596 of the Code of Civil Procedure. Bam Kirpal Shulcul 
v. Bup Kuar (1), and Joogulhishdre v. Jotendro Mohun Tagore 
(2) were referred to. The Judicial Committee have a discretion 
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in the original court were 
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mitted that the order i 
case as a fit one for appeal was wrong, on 
(1) because the suit 
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Chelmsford, L. C., at page 819 of the report, ami Bank of New 
South Wales v. Owsion (1) at page- 274, 275 of the report.] 
1901, 30th November:— Tli e Judgment of their Lordships 
was delivered by Lobd Davey : — 

.In this case their Lordships think that the High Court took 
a correct view of section 596 of the Civil Procedure Code, 
and rightly held that the case did not comply with the eondl- 
tions prescribed in that section. The section is in these terms : 
u The amount, or value of the subject-matter of the suit in the 
court of first instance, must be Es. 10,000, or upwards, and. 
the amount or value of the matter in dispute on appeal to 
Her Majesty in Council mast be the same sum, or upwards. 39 
Their Lordships think that the High Court were quite right in 
saying that the word iC and 39 means u and ” and not “ or.** In 
the present case the amount or value of the subject-matter of the 
suit in the court of first instance, construing that in the maimer 
most favourable to the proposed appellant, was at the outside 
the amount for which he recovered his decree which was below 
Rs. 10,000, amounting, in round numbers, I think, to about 
Es. 9,500 only. That really disposes of the question, because 
it does not fulfil both conditions. 

But then Mr. Mayne suggests that their Lordships ought to 
give special leave to appeal. Now, the practice of this Board in 
advising His Majesty to exercise His prerogative, and to give 
special leave to appeal, is well known, and this Board does 
not advise His Majesty to exercise His prerogative in that 
manner unless there is some substantial question of law of gene- 
ral interest involved. In the present case there does not appear 
to be any such question of law involved. It appears to their 
Lordships that what is decided in the Court below is very fully 
stated in the petition. It appears to have been a mere question 
of fact The Court below thought that the plaintiffs were enti- 
tled to a decree. The High Court, not differing from the view 
of the facts taken by the Court below, thought that it also 
appeared from evidence that the plaintiffs were so far pariicipes 
criminis in the fraud which was alleged that they could not 
recover against the other parties to the fraud, and on that ground 
(1) (1879) h. It, 4 A.C.,270. 
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they allowed the appeal. Their Lordships cannot say, and Mr. 
Mayne very fairly could not say, that that involved any question 
of law at all, much less a substantial question of law of general 
interest. They therefore cannot see their way to advise His 
Majesty to grant the prayer of the present petition. 

Their Lordships desire only to make one further observation, 
and it is this: that where a party in an Indian case (and this 
observation is confined to Indian cases) comes to this Board and 
asks for special leave to appeal, the matter being under the 
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Before Sir John Stanley , Knight, Chief Justice, and Mr* Justice Burhitt* 
BAKSIDHAR (Defendant) v. GAYA PRASAD (Plaiktimp).* 
Mortgage by conditional sale— Prior and puisne mortgagees — Payment by 
puisne mortgagee , defendant in prior mortgagee's suit for foreclosure, 
of amount due 071 the prior mortgage — Application by such puisne mart* 
gagee for an order absolute for foreclosure — Application refused — 
Separate suit by puisne mortgagee for foreclosure — Act So, IV of 
1882 (Transfer of Property Act), section 74 — Civil Procedure Code , 
section 244. 

la July, 1889, one Pateli Chand executed a mortgage by conditional sale 
,)£ a certain village in favour of Bansidkar and Kunj Bihari LaL In October, 
1889, Pateli Ck&nd executed a second mortgage of the same village, also by 
way of conditional sale, in favour of Bansidkar and Anant Ram. In October, 
1891, Anant Ram transferred his interest in the second mortgage to Gaya Pra- 
sad. In September, 1893, Bansidkar and Kunj Bihari instituted a suit for fore- 
closure of their mortgage. To that suit Raj Kumar, the son of the original 
mortgagor, and Gaya Prasad were made defendants. On the same date Gaya 
Prasad instituted a suit for foreclosure under the puisne mortgage of October, 
1889. On the 22nd December foreclosure decrees were passed in both suits, 
and six months’ time was allowed for redemption. The time allowed for 
redemption was extended from time to time, and ultimately, on the 3rd of 
January, 1896, Gaya Prasad paid into Court the sum which was due to 
the mortgagees on the mortgage, of July 1889, which sum was drawn out by 
the mortgagees. Subsequently to this payment into Court Gaya Prasad 
applied to the Court in the suit on the prior mortgage, and prayed that the 
right of the defendant in that suit to redeem the mortgaged property might 
be extinguished and an order absolute for foreclosure granted in the applicant’s 
favour. This application was refused, on the ground that Gaya Prasad was 
only entitled to bring a suit for foreclosure and “ had not acquired the status 
of a decree- holder,’* and that while he was a defendant, he could not execute 
the decree as a decree-holder and could not get a decree for absolute foreclosure. 
There was no appeal from this order, but Gaya Prasad submitted to it and 
brought a separate suit for foreclosure. 

Meld that under the above circumstances no such separate suit for fore- 
closure would lie. 

Kedar Sath v. Lalji Bahai (1), Oudh BehaH Lai y, Sageshar Lai (2) 
and Ajudhia Pershad v. Baldeo Singh (3) referred to. 

The facts of this case are folly stated in the judgment of the 
Court , , ■ 


♦First Appeal No. 2X5 of 1898 from a decree of Pandit Baj Nath Sahib, 
Subordinate Judge of Mainpuri, dated the 23rd June 1898. 

(1) (1S-39) I. L. LI, 12 AIL, 61. (2) (1890) I. h. It., 13 All., 278. 

(3) (1891) I. L. It., 21 Gale., 818. 
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Pandit Moti Led Nehru, for the appellant. 

Pandit Smdar Lai, for the respondent 
Stanley, C. J., and Btjskitt, J. — This is an appeal from 
decree of the Subordinate Judge of Mainpuri, passed in favour 

The suit was brought for fore- 
in the district of Mainpuri under 
of conditional sale, without giving the mort- 
opportunity of redeeming, and 
•iglit of redemption 
decree for 
from the defendant, 
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of the plaintiff, Gaya Prasad, 
closure of the village Patara 

a mortgage by way c 

gagor and puisne mortgagees an 
in the alternative, for foreclosure giving a ri 
to some of the defendants, and also claim log, in case a 
foreclosure should not be granted, recovery 
Bansidhar, of a sum of Rs. 7,546-84) and interest. 

The Subordinate Judge gave a decree for foreclosure. 

The facts are shortly as follows : — 

On the 20th of July, 1889, one Chaudhri Fateh Ohand execut- 
ed a mortgage by conditional sale of the village Patara in favour 
of the appellant and of one Kuuj Bihari Lai to secure re-pay - 
meat of a sum of Rs. 7,101 and interest. 

On the 22nd of October, 1891, Chaudhri Fateh Ohand execut- 
ed a second mortgage of the same village, also by way of condi- 
tional sale, in favour of the appellant and of one Anant Ram to 
secure repayment of a sum of Rs. 10,000 and interest. 

On the 1st of October, 1891, Anant Ram transferred his 
interest in this mortgage to the respondent, Gaya Prasad. On 
the 27th of September, 1893, the appellants, Bansidhar and Kunj 
Bihari Lai, instituted a suit, No. 123 of 1893, for foreclosure, 
under their mortgage of the 20th of July, 1889, against Chaudhri 
Raj Kumar, the only son of the mortgagor, Chaudhri Fateh 
Ohand, who was then dead, as the principal defendant, and also 
against the respondent, Gaya Prasad, as a puisne incumbrancer. 

On the same date Gaya Prasad instituted a suit for foreclo- 
sure under the puisne mortgage of the 22nd of October, 1889. 
On the 22nd of December, 1894, foreclosure decrees were passed 
in both these suits, and six months 5 " time was allowed for redemp- 
tion. The time for red extended from time to time 

until ultimately, on the 3rd of January, 1896, Gaya Prasad, the 
respondent in the present suit, in order to prevent an order abso- 
lute for foreclosure being passed against him, paid into Court the 
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sum which was then due to the mortgagees on foot of the mart- jqqj ■ 7 
gage of the 20th of July, 1889, namely, the sum of Bs. 15,093,“ baksidhab" 
This money was subsequently drawn out of Court by the appel- , 

lants, Bansidhar and Kunj Bihari Lai, the mortgagees. Peasad. 

Having paid the amount so due, Gaya Prasad acquired all 
the rights and powers of the first mortgagees in respect of the 
mortgaged property by virtue of section 74 of the Transfer of 
Property Act. He thereupon, on the 3rd of August, 1897, made 
an application to the Court in the first mentioned mortgage suit, 
and prayed in it that the right of the defendant in that suit 
to redeem the mortgaged property might be extinguished, and an 
order absolute for foreclosure granted in his (the applicant's) 
favour. The learned Subordinate Judge, by an order dated the 
6th November, 1897, refused this application on the ground, as he 
says in his judgment, that Gaya Prasad, by paying off the mort- 
gage debt and so becoming the representative of the mortgagees 
under section 74 of the Act to which we have referred, was only 
entitled to bring a suit for foreclosure, and “ had not acquired 
the status of a decree-holder, 7 ' and that while he was a defend- 
ant he could not execute the decree as a decree-holder, and could 
not get a decree for absolute foreclosure. There was no appeal 
from this order. Gaya Prasad acquiesced in it and brought 
the present suit. 

The appellant, Bansidhar, alone of the defendants, has defended 
the suit, and his principal defence was that the suit does not lie, 
inasmuch as a decree for foreclosure of the property in question 
has already been passed in a suit to which the plaintiff, Gaya 
Prasad, is a party, and that the questions sought to be raised in 
this suit were determinable on an application for execution in 
the former suit under section 244 of the Civil Procedure Code, 
and not by a separate suit. 

The Subordinate Judge did not accede to this contention, but 
gave a decree for foreclosure in favour of the plaintiff-respondent, 
holding that ih© decree passed in favour of Bansidhar and Kunj 
Bihari Lai in suit No. 123 of 1893 had, tinder section 86 of the 
Transfer of Property Act, been fully satisfied by the payment 
made by Gaya Prasad, and that “after the satisfaction of the- 
prior debt there remained no dispute between the decree-holders ” 
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think, the suit continued as a subsisting suit after the payment 
of the plaintiff's claim, and if Gaya Prasad acquired a right to 
prosecute the suit with a view to protect his own interests, then 
it is dear upon the authorities in this Court that the application 
which was made by him for an order absolute for foreclosure was 
proper, and the only application he could make, and was an 
application in execution under section 244 of the Code of Civil 
Procedure and ought to have been granted. 

In the case of Kidar Rath v. Lalji Sahai (1), it was held 
by a Pull Bench of this Court that the order mentioned in sec- 
tion 87 of the Transfer of Property Act, i.e , an order absolute for 
foreclosure, is an order in execution of the primary decree for 
foreclosure, and is appealable as a decree under section 244 read 
with section 2 of the Civil Procedure Code. This decision was 
followed by a Pull Bench of this Court in the case of Otuth 
Behari Lai v. Rageshar Lai (2). A different view upon this 
question was taken by the Calcutta High Court in the case of 
Ajndhia Pershad v. BakUo Singh (3), which has been followed 
by that Court in several later decisions. We, however, are bound 
by rulings of the Pull Bench of this Court. The learned 
advocate for the respondent, recognizing that the decisions of 
this Court were against him on this question had recourse to 
an ingenious argument. He says that in suit ISTo. 123 of 1893, 
the suit in which his client/ Gaya Prasad, paid the amount of the 
prior mortgagee's claim, Bansidhar was not a party in the capa- 
city of a puisne incumbrancer, but in that of a prior mortgagee 
only, and that, inasmuch as his claim in that suit as a prior mort- 
gagee was satisfied, the suit came to an end so far as he was con- 
cerned, and no claim which he had as puisne mortgagee could 
have been determined in that suit, and that a separate suit became 
necessary for the purpose of having the questions decided, which 
are raised in the present litigation. We wholly fail to appreciate 
♦ this contention. Bausidhar was first mortgagee and also a puisne 
incumbrancer. He could not as first mortgagee sue himself as 
a puisne mortgagee, and therefore he was not named a party 
defendant as well as a plaintiff, but he made his co-mortgagee 

,■ in the puisne mortgage a defendant, as such puisne mortgagee, so 
(1} (1889) I. L 12 Ail., 01 (2) (.1890) t L. E., U All., 278. 

(3) (1894) L L. XL. 21 Calc,, SIS- 
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jgoi that all persons who had an interest in the mortgaged property 

might be represented before the Court. The personality of a 

®. plaintiff to a suit of this kind cannot be split up so as to enable 

Pbasab him or any other party to say that he was before the Court in 

respect of one interest which he possessed in the mortgaged pro- 
perty and not of another. If, instead of an order for foreclo- 
sure, an order for sale had been made, and the property had been 
sold and conveyed to a stranger, could Bansidhar have after- 
wards been listened to, if he contended that the sale was not 
binding on him as a puisne mortgagee, inasmuch as he was not a 
party to the suit as a puisne mortgagee, but only as a first mort- 
gagee ? Clearly not. So here when Bansidhar sought the aid 
of the Court as a plaintiff in the enforcement of his right as first 
mortgagee, he necessarily submitted for the Courtis adjudication 
all questions arising in regard to his rights or liabilities generally 
in respect of the mortgaged property. 

But another point has been made by the learned pleader for 
the respondent. He argues that, inasmuch as the mortgagor has 
not appealed from the decree which has been passed in this suit, 
the appellant has no locm standi for appealing. An obvious 
answer to this is, that the plaintiff-respondent made the appellant 
a party to the suit, and that a decree has been passed against him. 
It does not, therefore, lie in the respondent’s mouth now to say 
that the appellant has not a right to appeal. 

The decision of the Subordinate Judge in the former suit 
refusing to give Gaya Prasad an order absolute for foreclosure 
was a wrong decision, and would most certainly have been set 
aside on appeal, but Gaya Prasad submitted to and acquiesced in 
It, and he must take the consequences. 

For the foregoing reasons we are of opinion that this suit is 
not maintainable. We hold that it is barred by the provisions of 
■ sections 244 of the Civil Procedure Code, and that the plaintiff- 
respondent has mistaken his remedy, and should have appealed, 
against the order of the 6th of November, 1897, instead of Insti- 
tuting a separate suit. We therefore allow 7 this appeal. We set 
aside the decree of the lower court as against all the persons 
Impleaded as defendants, and we direct that the suit do stand 
dismissed. 
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The case is a hard one upon the respondent^ for in bringing 
the suit he followed the ruling of the Subordinate Judge after 
the latter had refused to give him an order to which he was 
entitled* The appellant was represented at the hearing of that 
application, and must have acquiesced in, if he did not support, 
the ruling. 

Under these circumstances we do not think that, this is a case 
in which costs should be awarded to the appellant, and we 
accordingly make no order as to costs of this appeal. 

Appeal decreed* 
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Before Sir John Stanley , Knight, Chief Justice, and Mr. Justice Burlcitt. 1301 

DELHI AND LONDON BANK, LIMITED (Piaintiot), v. BHIKARI DAS -December M. 

AND GTHEBS (DEFENDANTS).* 

Act No. IT of 1882 (Transfer of Property Act), section 74— Mortgage*-* 

Bights of prior and puisne incumbrancers inter se, 

TJie puisne mortgagees instituted a suit on their mortgage without mak- 
ing the prior mortgagees parties thereto, and got a decree for sale on the 6th 
April, 1895, and purchased at the sale held in execution of that decree the pro- 
perty mortgaged to them on the 21st September, 1896. 

The prior mortgagees instituted a suit on their mortgage without making 
the puisne mortgagees parties thereto, and got a decree for sale on the 11th 
December, 1894, and purchased at the sale held in execution of that decree the 
property mortgaged to them on the 21st November, 1896, and obtained posses- 
sion thereof on the 21st January, 1897. 

The puisne mortgagees then sued the prior mortgagees, claiming posses- 
sion of the property purchased by the latter on payment of the actual purchase- 
money, or of the sum which was due upon their mortgage at the date of the 
institution of their suit. 

Held — (1) that the puisne mortgagees were entitled to be put into posses- 
sion on payment to the prior mortgagees of the sum which was actually due 
upon the prior mortgage at the date upon which the prior mortgagees pur- 
chased, and (2) that such possession was, as to the property included in their 
own mortgage, proprietary ; but, as to the property not so included, possession 
as mortgagees only : they were not entitled to the rights of the prior mort- 
gagees as purchasers of the equity of redemption. 

' The facts of this case are sufficiently stated in the judgment- 
of the Court 

Mr. W* M. Colvin (for whom Babu Burga C harem Bamrji) 
and Mr. IX N. Ban&rp , for the appellants, 

* First Appeal No. 25a of 1898 from a decree of Maulvi Muhammad 
Anwar Husain Khan. Subordinate Judge of Shah j aha npur, dated the 15th 
August 1898. 
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Pa adit Stmdar Lai (for whom Pandit Madan Mohan Mala- 
<€%ya) } Pandit Moti Lai Nehru (for whom Pandit Tej Bahadur 
Sapru) and Miin^hi Jang Bahadur La,l. for the respondents* 

Stanley, 0* J*. and Rurkitt, J.— This is an appeal and a 
cross appeal from a decree of the Subordinate Judge of Shah- 
jahanpnr. The suit was brought by the appellant Bank for 
possession of certain zamindari property situate in several villages 
on the ground that the defendants had acquired no right to it 
under a purchase made by them on the 21st of November, 1896, 
and in the alternative for redemption of the property on payment 
of the sum of Bs. 4,500, which sum represents the purchase- 
money paid by the respondents on the occasion of their purchase, 
or a sura of Rs. 7,450, which was the amount of the defendants 5 
mortgage at the date of the institution of their suit. The facts 
are shortly these* One Suraj Mai borrowed Bs* 12.000 from the 
appellant Bank, and by way of security for the payment of this 
sum and interest, executed a deed of mortgage on the 18th of July, 
1892. On foot of this mortgage the Bank instituted a suit for 
recovery of the moneys due to them, and obtained a decree for sale 
of the mortgaged property on the 6th of April, 1895, and at the sale, 
which was subsequently held in pursuance of that decree on the 
21st of September, 1896, the Bank purchased the property which 
was included in its mortgage* It appears that Suraj Mai had, so 
long ago as the 29th of May. 1882, mortgaged the property 
which was comprised in the plaintiff’s (the Bank’s) mortgage with 
other property to one Narain Das, whose representatives the 
defendants are. The defendants instituted a suit on foot of their 
mortgage, and obtained a decree for sale of the mortgaged property 
on the 11 tli of December, 1894, and at the auction-sale they them- 
selves purchased the property for a sum of Rs. 4,500. This was 
on the 21st of November 1898, and they got possession on the 21st 
of January 1897. Contrary to the provisions of section 85 of the 
Transfer of Property Act, the plaintiff Bank did not implead 
in their suit the defendants respondents, nor did the latter 
implead the Bank in the suit which they instituted. The present 
suit has been instituted by the Bank, as we have stated, to have it 
declared that the defendants acquired no right to the property 
under their purchase, and in the alternative for redemption. The 
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property, in which it would have no interest but for the payment, 

as a security only for any surplus payment 11 “5 L 

The sale by the first mortgagees was impeached m thu. suit by 
2 bS, and is undoubtedly invalid in law as against the pumne 
incumbrancers, inasmuch as they were not impleaded m the su 
which resulted in the sale. It appears to us that he Bank 
though it impeaches this sale, yet seeks m the appeal, which 
now being prosecuted, to obtain an advantage under it to which 
it is not entitled. The sale by the first mortgagees was undoubt- 
edly not binding upon the puisne mortgagee, inasmuch as the 
~ . »*nn\TA i\ Kv the provisions of section 


■Delhi a*tc> 
■ • London 
Bahk ? 
Limited 



tiiiiiSiiiiii* 


1 1901 : 

December 19 , 


■ ; : 



190 THE INBIAN LAW BEPOBTS, [VOL* XXIV, 

widows cannot, of their own free will, alienate property except 
for special legal necessities. This was so decided in the case' of 
Sheoratan Bai v. Mohri (1)* We consider that the decision in 
that case was perfectly correct and governs the present case, and 
we must therefore allow the appeal, and pass an order under the 
provisions of section 32 of the Land Acquisition Act, directing 
that the compensation money awarded shall be invested in the 
purchase of other lands to be held under the like title and con- 
ditions of ownership as the land in respect of which such money 
shall have been deposited was held, or if such purchases cannot 
be effected forthwith, then in such Government or other approved 
securities as the Court shall think fit, and we direct that the pay- 
ment of interest, rent or other proceeds of any such investment 
be made to the respondents as the persons for the time being 
entitled to the land. The appeal is allowed with costs. 

Appeal decreed. 
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Before Mr . Justice Barter ji and Mr, Justice AiJcman . 

ABU SAYID KHAN (Depend ant) q. BAKAB A LI and anotheb 
(Plaintiffs).* 

Muhammadan law—Waqf—'Waqf of money held to be valid. 

Meld, that according to the Muhammadan law a waqf of movable property 
may be validly constituted. Fatima Bibee v, Ariff Ismailjee Bham (2) 
dissented from. 

In the suit out of which this appeal arose, the plaintiff 
claimed, as heir to one Fakhr-ud-din, deceased, first, a declaration 
that he was such heir; and secondly, a declaration that a docu- 
ment called a deed of endowment, dated the 10th of March, 1892, 
and registered on the 11th of March, 1892, was null and void, 
and had no effect as against the plaintiff. After the filing of 
the plaint, one Abu Sayid Khan, the mutawalli of the endowed 
property, was added as a defendant, the suit having been origi- 
nally brought against Ahmadi Begain, the widow of Fakhr- 
ud-din alone. At a subsequent date, the original plaintiff 
having died, the names of his two sons, Bakar Ali and Muzaffar 
Ali, were substituted in the plaint, "and the plaint was amended 

* First Appeal No. 276 of 1898 from a decree of Babu Bepin Behari 
Mukerji, Additional Subordinate Judge of Cawnpore. dated the 80th June 
1898. . ' 

(1) Weekly Notes, 1899, p. 96. ... (2) (1881). ,9 C» L* B*» $6, ; ‘ * 
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by the addition of a prayer for a further declaration that “the igg* ■ 

appointment of Abu Sayid Khan as a mutawalli being totally saxid 
null and void, he has no right to the property in dispute. ” There Khait 

were other reliefs claimed, but these are not material for the bakab 

purposes of this report. AhI - 

The Court of first instance (Subordinate Judge of Cawnpore) 
decreed the plaintiff’s claim in part. It found that the plaintiff's 
were not the only heirs of Fakhr-ud-dia, but that the property 
of Fakhr-ud-din, which was not subject of a valid waqf, was 
inherited by the plaintiffs along with Akmadi Begam, As to 
the waqf, it found that the claim was not maintainable, so far 
as the immovable property therein included was concerned, 
but that, inasmuch as movable property could not, under the 
Muhammadan law, be made the subject of a waqf, the waqf so 
far was invalid, and the plaintiffs were entitled to it with 
Ahmadi Begam. 

The defendant, Abu Sayid Khan, the mutawalli, appealed to 
the High Court against that part of the decree which declared 
the waqf-namah, so far as it related to the movable property 
dealt with thereby, to be invalid, 

Mr. Karamat Husain and Maulvi Gulam Mujtaba , for the 
appellant. 

Pandit Sundar Lai and Pandit Moti Lai Nehru, for the 
respondent. 

Baxeeji and Aikman, JJ. — This is the appeal of the defend- 
ant in the suit which gave rise to first appeal No. 187 of 1898, 
decided by us to-day. The only question which we have to 
consider in this appeal is, whether a waqf of movable property 
is valid under the Muhammadan law. The appropriator Fakhr- 
ud-din included in the deed of waqf executed by him a sum of 
Rs. 11,000, which he had deposited with a firm in Cawnpore. 

The deed contains the following provisions in regard to the 

disposal , of the said sum : — “ Rs. 5,000, out of the endowed sum 

of Rs. 11,000, will be spent in constructing a mosque with 

shops at a proper place. The income of the shops will, according ■ 

to the opinion of the mutawalli (Superintendent), be applied 

towards the expenses of the said mosque, i. e., on account of .j 

Imam (one who leads at prayer) and Muazzin (one who calls for 
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prayer), &c. ; and the mutawalli will construct a paces well where 
it is required. The remaining amount out of the endowed sum 
of Rs. 11,000 and also the money which may remain after defray- 
ing all the aforesaid expenses out (of the income) of the endowed 
property through the good management of the mutawalli (Super- 
intendent) shall all of it be kept in safe custody ; and, it having 
been accumulated, shall be applied in purchasing proper immov- 
able property, which shall be added to the endowed property. 
This practice will always continue. The profits of the newly 
purchased property, as well as the property itself, shall be 
regarded as endowed property, and shall be applied in chari- 
table and pious purposes recognized by the Muhammadan law as 
mentioned above, The mutawalli (Superintendent) shall also 
pay (money) to the Hajis (pilgrims) out of this very income 
according to his own opinion. ” 

It was contended ou behalf of the plaintiffs that a waqf of 
such property is wholly void, and this contention has found 
favour in the Court below. The learned Subordinate Judge, 
while pointing out that the opinion of the Muhammadan lawyers 
ou this point was not unanimous, followed a ruling of the 
Calcutta High Court, Fatima Bibee v. Ariff Ismailjee Bham 
(1). That ruling, no doubt, supports the conclusion arrived at 
by the learned Subordinate Judge, and, as far as we have been 
able to ascertain, it is the only reported case on the question 
which we have to determine. 

The case referred to was one in which shares in two com- 
panies at Rangoon had been made the subject of waqf. It was 
contended that such an endowment was invalid according to 
Muhammadan law. Wilson, J., in disposing of the plea, made 
the following observations : — “ Property of this nature is modern 
in origin, and the old text can only be aoolied bv wav of anal- 
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as perish in the using, under which head money appears to be 
included. And if money cannot be appropriated, it seems to me 
clear that the possibility of receiving money hereafter in the 
form of dividends cannot be. ” He therefore held the wagf 
to be invalid. The correctness of this ruling has been ques- 
tioned by Mr. Justice Ameer All, in his work on Muhammadan 
law, p. 271, 2nd edition, where he remarks, after setting forth 
the authorities of Muhammadan law ou the subject, that these 
authorities were evidently not pointed out to the learned Judge 
who decided the case of Fatima Bibee v. Ariff Ismailjee 
Bham . The learned counsel on both sides have addressed to as 
very able and erudite arguments, and have brought to our atten- 
tion a number of authorities of Muhammadan law in addition 
to those referred to in Mr. Justice Ameer AH's book. We have 
carefully considered those authorities. The conflict between 
them is bewildering. Some assert that such an endowment as the 
present is absolutely void ; others, that it is valid when custom- . 
ary; and others again— and these are in the majority — that it 
is valid without any restriction. Not only is there a conflict 
between different jurists, but we find different and irreconcil- 
able opinions attributed to the same jurists by different com- 
mentators. On page 267 of his Digest of Anglo-Muhamrnadan 
Law, Sir Roland Wilson observes : — ee Authorities are conflicting 
as to money * * *, but the better opinion seems to be that it can 
be appropriated,^ After a long and careful consideration of 
the texts we have arrived at the same conclusion. Under the 
Muhammadan law, perpetuity is a necessary condition of a valid 
waqf ; in other words, such things as perish in the using (to use 
Mr. Justice Wilson's expression), cannot be appropriated* Some 
of the Muhammadan authorities were of opinion that a condition 
of perpetuity could not attach to money, and that consequently 
;mpney ; could; not form the subject of a valid waqf, 'Others. 
aga.ihy.8uph • -as ".Zadar* held That no such objection could be 
offered ' We quote the following 

.ifzroiii.. 4s pronounced "by Morley to be 

a work of equal authority with the Hidaya It is related 
from Zafar that if a man should make a waqf of dirhams it 
would be lawful® On being questioned how that could be, he 
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replied that the dirhams could be given in Mnzarihat (partner- 
ship in which one partner supplies capital, and the other labour), 
and the usufruct thereof be devoted to the purposes of the 
W » (Fatwa Qazi Khan, Volume IV, p. 309). The same 
appears to have been the opinion of Zuhri, as will appear from 
the following extract from the book Umdat-ul-Kari, a comment 
ary on Sahib-ul-Bukhari by Allama Aini, Volume VI, p. 516 
“ Zuhri was asked whether a man who, having dedicated a 
thousand dinars in the way of God, made them over to his slave, 
a tradesman, for investment in some trade, and who made the 
usufruct thereof a sadaha (charity) to the poor, and to the 
relatives, could lawfully eat anything out of the usufruct of 
the said thousand (dinars), even if the usufruct had not been 
given in charity to the poor, he replied that he could not eat 
anything out of it.” The author of Durri-Mukhtar was also 
of the same opinion, as the following extract shows « And, 
as is also valid the waqf (appropriation) of every 'movable’ 
designedly made, ‘ in which it is customary ’ among the people 
* like spades and axes’ , but also dirhams and dinars. . I say that 
an order was, on the other hand, issued to the Qazis (Judges) 
to give orders for it, i. <?., for the waqf of dirhams and dinars, 
as is mentioned in the maruzat of Mufti Abu band. 

Different views are attributed to Imam Muhammad. Accord- 
ing to some he held that the waqf of movable was valid where 
such endowment was customary, but according to the Mujtaba 
he held it valid without any restriction. The opinion of Abu 
Yusuf, as well as of the author of the Hidaya, was against such 
an appropriation. 

The decision of the question is not by any means free from 
difficulty ; but we are of opinion that the preponderance of 
authority is in favour of the view that such an Endowment is 
good, and this view is reconcilable with the principle that 
perpetuity is a necessary condition of a valid waqf. This is the 
only question which we have to consider in this appeal. 

For the reasons set forth we allow the appeal, and varying 
the decree of the Court below, we dismiss the: suit with costs 
here and in the Court below. 

Appeal decreed. 
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Before Mr . Justice Banerji and Mr* Justice AiJcman. 

LALI (Defendant) v. MURLIDHAR (Plaintiff).* 
Limitation-Act Bo* XV of 1877 (Indian Limitation Act), s cl* it, art. 119 
—Adoption — Suit for possession of immovable property, plaintiff 1 
: : claiming as adopted son. Ins title as suck having been denied by defend* 
ant more than six years before suit— Construction of document— Docu- 
ment of a testamentary nature —Declaration made in wajib-ul-arz by 
the sole proprietor of a village as to his wishes respecting the devolu- 
tion of the property after his death* 

Meld, that art. 119 of the second schedule to the Indian Limitation Act, 
1877, did not apply to a suit for possession of immovable property in which 
the plaintiff .claimed as' the adopted .son of the last male owner of the property, 
and in which the plaintiff's adoption was denied by the defendant, and the 
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* First Appeal No. 180 of 1897 from a decree of Manly i Syed Muham- 
mad Siraj-ud-din Ahmad, Subordinate Judge of Agra, dated the 18th June 
1897* 

(1.) (1888) I. L. R., 8 All, 644. (S) (1893) I. L. R., 21 Bom., 159. 

(2) (1886) I. L. E., 9 All, 253. (9) (1.895) I. L. R,, 21 Bom., 376. 

(3) (1888) I. L. R., 10 All, 485. (10) Weekly Notes, 1890, p. 241. 

(4) (1895) I. L. R., 17 All., 167. (11) (1898) I. L. R., 20 Mad., 40. 

(5) (1887) I. L. R., 14 Calc., 401. (12) (1899) I. L. R,, 24 Bom., 200. 

(8) (1897) I. L. R,, 25 Calc., 354. (13) (1886) I. L. B. s 13 Calc., 308. 

: V- -(7);. (1888V R L. R., 13 Bom., 160- ^ • (14) (1892) I. L. R., 20 Calc., 487. 

(15) (1894) I. h. R., 22 Calc., 809. 
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his son, it was not satisfactorily piov.u — 

„„ if sucU adoption f“. rf , ta „ clM to . 

mU .« 0» — , to n.. and 
testamentary declaration gon wa3 entitled by virtue of 

that the person described * { devisee as an adopted son 

it to lialf of be vi ag • M t M not to affect what appeared 

was treated as a mere *J*~ »* ***** v. Ra$u*»* 

to ho the real intention of the testator. a (2) re ferred 

Dcm (1) and KUloomni Debya v. Saroda Persia* Mooherjee i. ; 

t0 ' The facts of this case are fully stated in the judgment of the 

C ° l Babu Joginch'o Nath Ohaudhri and Pandit Moti Lai Nehru, 
for the appellant. 

Pandit Sundar Lai, for the respondent. 

Banee.ii and Aikman, JJ- 
this appeal was brought by the rei 
of property which original 
on the 3rd of April, 1885, 

widows, Musammat Lali, the appellant before 
Sundar, now deceased, and a son 
Lai, who is also dead. The property 
Musammat Lali. The plaintiff alleges 
Dhanraj in Sambat 1927, correspond 
brought up 
settlement o 

recorded in the village administration paper, 
on his death the plaintiff should be his heir, 
should be born to him (Dhanraj), the 
hold the property in equal shares. He states 
of Dhanraj, the defendant did not 
be entered in the revenue papers i 
and two years afterwards she 
Dhanraj. He claims the property 
tion alleged by him, and also on 1. 
above, 

denies that Dhanraj 
and asserts that the plaintiff, being 
raj, could not be legally adopted by him, 

(1) (1885) L. R., 12 I. A., 72 ; at p. 
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-The suit which has given rise to 
ispondent to recover possession 
,lly belonged to one Dhanraj, who died 
Dhanraj left surviving him two 
- " jus, and Musammat 

bv Musammat Lali, named Hand 
is now in the possession of 
that he was adopted by 
ing to 1870-71, and was 
He also alleges that at the 
a will, which he caused to be 
to the effect that 
, and that if a son 
son and the plaintiff should 
that after the death 
• allow the plaintiff’s name to 
and got her own name entered, 
turned him oat of the house of 
j on the strength of the adop- 
„ the basis of the will referred to 
The defendant denies the adoption set up by the plaintiff, 
made the will relied upon by the plaintiff, 
l sj the. sister^;:;,; 

She further contends 

(2) (1876) h, B, ? 3 I* A,, 253* 
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that the claim is barred by limitation under article 119 of sche- 
dule ii of the Limitation Act, The learned Subordinate Judge 
has decreed the claim, finding in favour of plaintiff upon all the 
questions raised in the suit. The parties are Bohra Brahmins, and 
it is conceded that as the plaintiff is the sister’s son of deceased 
Dhanraj, his adoption is invalid according to Hindu Law, as 
recently held by their Lordships of the Privy Council in Bhag- 
wan Singh v. Bhagwan Singh (1). The plaintiff, however, 
asserts that by the custom prevailing among Bohra Brahmins, the 
adoption of a sister’s son is valid and legal. As evidence upon 
that point was not taken in the lower Court by reason of the 
Fall Bench ruling of this Court in Bhagwan Singh v. Bhag- 
wan Singh (2), which was binding on the Court below at the 
time when the ease was decided by that Court, but which has 
since been overruled by the Privy Council, it was necessary to 
refer an issue to that Court in the question of the custom referred 
to above. Evidence upon that issue has now been adduced by 
the parties at great length, and the finding of the Court below is 
before us. We shall refer to this finding and the evidence in a 
subsequent part of this judgment. 

The first question which we have to determine in this appeal 
is whether article 119 of schedule ii of the Indian Limitation 
Act is applicable to the case. There can be no doubt that if that 
article applies the claim is beyond time, the plaintiff’s right as 
adopted son having, according to his own allegation, been inter- 
fered with in 1887, that is, two years after the death of Dhan- 
raj, and the present suit having been brought on the 26th of 
September, 1896. 

The question as to whether article 119 is applicable to a suit 
of this nature is by no means free from difficulty 7 , and the rul- 
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v. Eanmcmt (1). On the other hand, as opposed to the view 
adopted in those eases, we have the rulings of this Court in Bus- 
deo v. Goprd (2), Ganga Salmi v. Ltkhmj Singh. (3), Glmn- 

dharap Singh v. Lach, nan Singh (4), Nath a Singh v. Gulah 
Singh (5), the decisions of the Calcutta High Court in Lula 
Parbhn Lai v. My hie (6), an.l Jag -inn at U Pmsul G-.pta v. 
Runjit Singh (7), and the earlier decisions of the Bombay 
High Court in Padnjirav v. Ramrav (S), Fanny ammo, v. 
Man jay a Hebbat (9), and HariLd Pranlal v. Bai Mewa (10). 
In all the cases last-mentioned it was held that articles 118 aud 119 
can only apply to suits the sole object of which is to declare the 

validity or invalidity of an adoption, and that a suit for posses- 
sion of property will be governed by the rule of limitation pre- 
scribed for such a suit, even though the question of the validity 
of an adoption may arise in it and have to be derided. The 
Courts that have taken an opposite view have considered them- 
selves bound by certain decisions of the Privy Council. If there 
were any clear ruling of the Privy Council on the matter, we 
should, of course, be bound to follow it. But we are unable to 
find in any of the decisions referred to any clear pronouncement 
of opinion which places the matter beyond doubt, and which 
would justify us in departing from the view of law taken by this 
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schedule ii of Act No. XV of 1S77. In that ease no doubt their 
Lordships of the Privy Council held that article 129 applied 
indiscriminately to suits for possession of land, and to suits of a 
declaratory nature; but they remarked that in the Limitation Act 
of 1S77, which superseded the Act then under discussion, the 
language U changed, and they go oo to observe : — <{ Whether the 
alteration of language denotes a change of policy or how much. 
change of law it affects are questions rot now before their Lord- 
ships/ 5 It is thus clear that in that case their Lordships express- 
ly refrained from pronouncing an opinion as to the effect of the 
alteration in the law made by the Act we have to construe. The 
next case decided by the Privy Cor noil is Mo fiesh Narain Mun~ 
shi v. Taruck Nath Moitra (1), which was a case in which it 
was held that the law of limitation applicable was the Act of 
1*71. It is true that Lord Shaud, in delivering the judg- 
ment of the Judicial Committee, observes with reference to the 
alteration of language in the Act of 1877: — “ It seems to be 
more than doubtful whether, if tho^e were the words of the 
statute applicable to the case, the plain tiff would thereby take 
any advantage/ 5 That no doubt, as an expression of opinion by 
the highest tribunal, is entitled to great respect, but it seems to 
us to stop short of deciding the question now raised and not to 
afford a sufficient jastifi at! 3ii for departing from the course of 
rulings which exist in this Court, on the point, more specially as 
the effect of that observati m was considered in Naifm Singh v. 
Chd tb Singh (2). The third case decided by their Lordships of 
the Privy 0 annul is Laohmftn Lai Chowdhri v. Kanhaya Lai 
Mowar (3). In that case the counsel for the appellant argued 
that the plaintiff's suit was time-barrel under article 118 ot sche- 
dule ii of Act No. XV of 1877. In disposing of that contention 
Lord Shand observe*:— “The appellant’s counsel, founding on 
section 118 of the schedule to the Limitation Act, argued that the 
limitation of six years from the date of the alleged adoption of 
the appellant barred the suit. It was maintained that the suit 
was one in effect to obtain a decdar.it ion that the adoption of the 
annellani was invalid or had never in fact been made, and that six 
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years bad elapsed after the alleged adoption bad become known to 
the respondent before the suit was instituted. If the adoption was 
really made by Bhuina Chaudhraia of a son to herself, and not to 
her husband, which the High Court has held to be the true con- 
struction of the deed of adoption produced, the plea of limitation 
could have no application in this suit which relates entirely to the 
husband’s estate. But, in the opinion of their Lordships, there Is 
another ground, in respect of which also this defence clearly fails, 
vig.j that it has not been proved that the alleged adoption did be- 
come known to the respondent till the death of Bhuina Chaudhrain, 
which occurred within two years of the institution of the suit.” 
The Bombay High Court considered that this was a conclusive 
decision by their Lordships in favour of the view that article 118 
applies to a suit for possession. With all deference to the learn- 
ed Judges of that Court, we are unable to hold that this judgment 
of the Privy Couucil conclusively decides the question. As we 
understand the judgment of the Privy Council, the argument of 
the counsel was met by setting forth two reasons, either of which, 
assuming article 118 to be applicable, would dispose of the plea. 
We cannot infer from the mere absence of a distinct statement 
that article 113 was inapplicable, that the question of its applica- 
bility was authoritatively decided. It must be remembered that 
the period of limitation for a suit relating to adoption was twelve 
years under article 129, sched ule ii of Act No. IX of 1S7 J . Had 
the Legislature intended to cut down the ordinary period of twelve 
years’ limitation fixed for suits for possession of immovable pro- 
perty to a term of six years in suits for possession in which the 
question of the validity of an adoption arises we should have ex- 
pected it to give effect to its intention in unmistakable language. 
Following therefore the decisions of our own Court and of the 
Calcutta High Court, particularly the case of Jagannath Prasad 
Gupta v. Bunjit Singh (1), in which the question of the appli- 
cability of article 119 to a suit like the present was considered, 
we hold that the respondent’s suit is not barred by limitation. 

We have now to consider the next plea urged on behalf of the 
appellant, namely, that the respondent Murlidhar was never, in 
fact, adopted by Dhanraj. The lower Court has found upon the 
(1) { 1807 ) I. L. It, 25 Calc'.j 354 * 
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evidence that the adoption is proved. As regards the oral evid- 
ence in support of the adoption, it is, in our opinion, meagre and 
unsatisfactory, and standing by itself, quite insufficient to satisfy 
us that any ceremony of adoption was ever performed. The 
adoption is said to have taken place on Basaufc Panchmi, Sam bat 
1927, corresponding to 25th of January, 1871. The first witness 
called to prove the adoption was one Pok liar Das Bolira, a resid- 
ent of the Muzaffarnagar district. Dhanraj, we may mention, was 
a resident of the town of Kosi, in the district of Muttra. The 
witness, when giving his evidence on the 3rd of March, 1897, 
stated his age to be forty-two years, so that at the time of the 
alleged adoption he must have been between fifteen and sixteen 
years of age. He himself stated in cross-examination that he 
could not say whether, at the time of the alleged adoption, he was 
ten or twelve years 5 old, or more or less than that. His story is, 
that he was then going on a pilgrimage to Kosi, that he stopped 
at Dhanraj ’s house in the evening, and that the adoption took 
place the following day. If his story is to be believed the 
necessary ceremony of adoption was performed. It appears that 
he received no invitation to be present at the adoption, but that 
he casually arrived at Dhanraj ? s house at the time when the cere- 
mony was to be performed. He never visited Dhanraj 5 s house 
after that occasion. He had at the time no elder relative with 
him, but only a servant. It appears to us highly improbable 
that a lad of his age should go forth on a pilgrimage by himself. 
Although he gives a circumstantial and detailed account of the 
adoption, exhibiting a marvellous memory as to events said to 
have taken place twenty-six years before the time he was giving 
evidence, his testimony is not at all convincing to our minds. 

The next witness is one Pirthi Eaj, a resident of the Aligarh 
district. This witness was no relation of the parties. He was 
not invited to be present at the adoption, but says he went there 
with his master Xladha Kishen. This witness, too, gives a circum- 
stantial account of what took place. He gives the very date on 
which the adoption ceremony is said to have been performed, but 
lie was unable to say in what year his eldest son was born, or in 
’ what year he was married. His evidence is, to our minds, as 
Unsatisfactory as that of Pokhar Das. • 
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The third witness, Mohan Lai, is a resident of the Muttra 
district, hut of a different pargana from that in which Kosi is 
situated. He is the first cousin of Baldeo, the plaintiff’s natural 
father. He may therefore be supposed to be interested in sup- 
porting the plaintiff’s case* He has made many confu ed and 
conflicting statements, and we do not regard him as a person on 
whose testimony we ean place any reliance. 

The next witness, Hargobind, is a resident of the Aligarh 
district, about thirty-five miles from Kosi. He gives the date of 
the adoption, and explains as the reason, why he remembers the 
date— that he had noted the date of his invitation upon a paper. 
But no such paper was produced. It appears that the family 
property of this witness was sold in execution of a decree and 
purchased by Dhanraj, and it is probable as suggested that owing 
to this he would bear no friendly feeling towards Dhan raj’s 
family, and has therefore come forward to give evidence for the 
plaintiff in this case. 

The only other witness to the adoption is one Nathu Ram. 
He was in the serivee of Dhanraj for fifteen years. This witness 
was employed to cook his food and to write up his account-books. 
He left the service of the family after Dh an raj’s death, because, 
according to his account, he was not on friendly terms with the 
karinda. These are the five witnesses called to prove the adop- 
tion. It is noticeable that- although one or two hundred guests 
are said to have been present at the time of the adoption, 
including residents of Kosi, not a single witness from Kosi has 
been called, although it is proved that some at least of those 
witnesses are alive and might have been called. We may men- 
tion that a number of witnesses who are residents of Kosi, 
some of whom are relatives of the family of Dhanraj, and of a 
higher social position than any witness for the plaintiff, have 
sworn that no such adoption took place, that they heard of no 
such ceremony being performed, and that had any such ceremony 
been performed, they would certainly have been invited, and 
have known of it. What tells more than anything against the 
plaintiff’s case, is the conduct of the plaintiff himself and of his 
natural father Balcleo* It has been stated at the outset that 
Plianraj’s younger wife Lull gave birth to a son Hand La] about 
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two years before Dhanraj’s death. If an ad potion had taken 
place, the adopted son would have been entitled to a share in 
Dh an raj’s property on his death. But we find that the mime of 
If and Lai alone, un ’er the guardianship of the two widows of 
Dhanraj, was entered in the revenue papers as succeeding to 
the valuable estate of Dhanraj. Again, when Naud Lai died two 
years afterwards, tie name of Lali alone — the other widow having 
died-— was entered as in possession of the estate. On neither 
of these occasions was any claim put forward on behalf of the 
plaintiff to this valuable estate. At the time of the first mutation 
of names Baldeo, the natural father of the plaintiff, was alive, and 
had he, as a matter of fact, given one of his sons in adoption 
to Dhanraj, bis brother-in-law, be surely would have taken some 
steps to protect his son’s interests. At the time of the second muta- 
tion of names Baldeo was dead, but the plaintiff had then attained 
majority, and lie had elder brothers. .None of them asserted 
any claim in opposition to Musammat Lali. There was another 
occasion in 1887 on which the plaintiff’s rights as an adopted 
son, if lie had any, might have been, but were not, asserted ; 
bhat is, when the mutation of names took place in regard to 
a property which had been usufructuarily mortgaged to Dhanraj. 
Not only was no claim put forward on any of these occasions by, 
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extract from the village administration paper (printed at page 34 
of the respondent’s book) of mauza Daidna, a village owned by 
Dhanraj. This administration paper, which was prepared at the 
time of settlement in 1877-78, contains the following statement 
purporting to have been made and signed by Dhanraj “ I am 
the only zanaindar in this village. I am a Marwari Brahman. 
Seven years ago I adopted my sister’s son, Murli. He is my heir 
and successor {Malik). If, after this agreement, a son is born to 
me, half the property would be received by him and half by the 
adopted son. If more than one son be bom to me, the property 
would be equally divided among them, including the adopted 
son, as brothers. I have two wives now. They will receive 
their maintenance from him (Murli).” As regards this docu- 
ment, the* case of the defendant was, that it was not the deed of 
Dhanraj, and that the statement was not actually made by Dhan- 
raj himself, but by the plaintiff’s natural father Baldeo, who, it is 
said, acted for some time as Dhanraj ’s agent. We entirely agree 
with the Subordinate Judge that the defendant has failed to sub- 
stantiate this allegation. We see no reason whatever to doubt that 
it is a genuine statement made by Dhanraj himself before the 
settlement officer. As to the importance of the document, there 
can be no question. Dhanraj asserts categorically that seven years 
previously he had adopted the plaintiff Murli. Had the evidence 
for the plaintiff in support of the adoption been of a more satis- 
factory character, this statement of Dhanraj himself would have 
afforded the strongest corroboration that an adoption had taken 
place. But looking to the unsatisfactory nature of the oral 
evidence, and the unexplained equivocal conduct of the plaintiff 
and his relations to which we have referred, we cannot look 
upon this wajib-ul-arz as conclusive. We say this, having 
■regard to our common knowledge of the vague notions enter- 
tained as to what is necessary for a valid adoption. It is some- 
times considered that the execution of a deed is enough; some 
times it is thought that it is sufficient if the child is brought up 
and treated as a son. We see no reason to doubt that the plaint- 
iff was brought up by Dhanraj in his house, investiture with the 
sacred thread and marriage ceremonies were there performed, and 
that in all respects he was treated by Dhanraj as his son, at any 
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rate before a son was boru to him. It is quito possible, therefore, 
that -when Dhanraj speaks of having adopted bis sister’s son 9 be 
may be referring to bis having taken him into his house and 
treated him as his son. This would explain the absence of strong- 
er evidence to prove the performance of the ceremony of adoption, 
and would account for the conduct of the plaintiff and his relations 
after Dhanraj death, to which we have alluded above. 

The other documents relied upon by the plaintiff are three 
mortgage-deeds, two of which were executed by one Asa Ram in 
1873) and the third by Bakleo and Musammat Sahib Ivunwar in 
1880. These documents were executed in favour of Dhanraj and 
Murlidhar. In two of the documents Mtirlidhar is described as 
the adopted son of Dhanraj. Our observations with regard to the 
wajib-ul-arz apply with equal force to these documents. Much 
was made by the respondent of the fact that the executant of two 
of the documents was one Asa Ram, who was a near relation of 
Dhanraj, and might have had some chance of succeeding to his 
property* Asa Ram was examined as a witness, and he state ! 
that he did not know that the name of Hindi had been mentioned 
in the deeds as the son of Dhanraj. It is somewhat difficult to 
believe this ; but if Dhanraj wished the name of Murli to appear 
in the document as his son or adopted son, it is not likely that the 
person borrowing money from him would object. On a review of 
the whole evidence, we can come to no other conclusion than that 
the plaintiff has failed to prove by credible evidence that the 
ceremonies necessary to a valid adoption were performed, and on 
this issue we cannot agree with the lower Court. This finding 
relieves us of the necessity of determining whether a custom exists 
among Brahmans of the class to which the parties to this suit be- 
long by which the adoption of a sister’s son is regarded as valid. 
If it were necessary to express an opinion on the point, we should 
have no hesitation in agreeing with the conclusion at which the 
learned Subordinate Judge has arrived after an exhaustive and 
careful consideration of the mass of evidence adduced by both 
parties. We agree with him that the evidence adduced by the 
plaintiff falls far short of establishing a custom which would over- 
ride the ordinary rule* of Hindu law, according to which such an 
adoption as that set up by the plaintiff is invalid. 


Miram- 


fill 


206 



206 THE INDIAN LAW REPORTS, [VOL. XXIV. 

The only question that remains to be considered is the effect 
of the statement made by Dhanraj in the wajib-ul-arz of the vil- 
lage of Daidna, 'which we have set forth above. It is contended 
on behalf of the plaintiff that this document is of a testamentary 
nature. Although in his plaint the plaintiff claimed to be entitled 
to the whole of the property under the terms of this document, his 
counsel admitted here, and indeed he could not do otherwise, that 
in the event of his failure to establish the adoption he could 
not under that document claim more than half of the property. 
For the appellant it was contended that this was not a testament- 
ary document, and even if it were held to be of the nature of 
a will, there was no bequest to the plaintiff, apart from, or 
independent of, the adoption ; in other words, that the bequest 
to the plaintiff was conditional on the adoption standing good. 
We are of opinion that the document is of a testamentary 
nature. It provides for what is to happen in the event of a 
son being born to the testator, and makes a bequest to the 
plaintiff of a larger share of the property than he would be 
entitled to under the Hindu law. Assuming that there had been 
a valid adoption, the plaintiff would under that law have been 
entitled, upon the birth of a sou to Dhanraj, to one-fourth of 
his property, and not to the half share to which Dhanraj 
declares he will succeed. We have now to consider whether 
this bequest by Dhanraj was contingent upon the adoption of 
Murli being valid. In other words, to use the language of their 
Lordships of the Privy Council iu the case famndra Deb 
Baikat v. Rajeswar Bass (1), the question is whether the men- 
tion of the plaintiff as an adopted son is merely descriptive 
of the person who took under the gift or whether the assumed 
fact of his adoption is not the reason and motive of the gift, 
and indeed a condition of it. In such a case the intention of 
the testator is what has to be looked to. The present case is 
somewhat similar to the case of Nidhoomoni Debya v. Saroda 
Pershad Mookerjee (2). The effect of the will in that case 
according to their Lordships’ view, was as follows: — “I declare 
that I give my property to Kaibulio whom I have adopted.” It 
was held that it was a gift by the testator to a designated person, 

(1) (IS85) h. B., 121. A,, 72 ; p. 89, (3) (1876) L, B.., 3 I. A., 253 , 
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and that it was immaterial whether the adoption was a valid 
one or not. We may also refer to the following passage at page 
89 of the judgment in the ease reported in L. B., 12 I. A., p, 
72 : — u The distinction between what is descriptive only and 
what is the reason or motive of a gift or bequest may often be 
very fine, but it is a distinction which must be drawn from a 
consideration of the language and the surrounding circumstance. 
If a man makes a bequest to his lawful wife S A B/ believing 
the person to be his lawful wife, and he has not been imposed 
upon by her, and falsely led to believe that he could lawfully 
marry her, and it afterwards appears that the marriage was 
not lawful, it may be that the legality of the marriage is not 
essential to the validity of the gift. Wheth er the marriage was 
lawful or not may be considered to make no difference in the 
intention of the testator.” The principle of this ruling applies 
to the present case. Here we have a designated person, namely, 
Murlidhar. To this person Dhanraj bequeathed half of his pro- 
perty, It is true he describes him as his adopted son, and it 
may be, that he was under the impression that he was a validly 
adopted son. But, as stated above, he gives him more than a 
validly adopted son would get. This is an indication that the 
adoption was not the reason or motive of the bequest. There 
is no evidence to show that any deception was practised upon 
Dhanraj, It is unnecessary to refer to all the cases that were 
cited in argument by counsel on both sides. Every case must be 
decided with due regard to the language of the document in ques- 
tion and the surrounding circumstances. In the present case we 
arrive at the conclusion that it was Dhanraj J s intention to make 
a bequest in favour of the plaintiff of a half share, and that this 
bequest was not contingent upon the adoption being in all 
respects a valid adoption* , 

The result is that we allow the appeal in part, and, varying 
the decree of the court below, we decree in. plaintiff’s favour 
for half of the property claimed. The parties will pay and 
receive costs in both Courts in proportion, to their failure and 
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Before Mr, Justice Kno a? and Mr, Justice jsoau . 

'TH- WESTERN COMMERCIAL BANKING CORPORATION, THROUG 
BABE RAGHEBIR SARAS, OEEICIAL LIQUIDATOR— (Appellant), ,. 
ISMAIL KHAN— (Opposite Party) * 

(Provincial Small Cause Courts Act) schedule u, 
■Jurisdiction— Suit relating to a 
money paid to legal practitioner to institute 

5 plaintiff claimed from tho defendant tlie 
by the plaintiff to have been paid to tlie 
tbe purpose of instituting certain suits* 
rx * a suit wbidi was within the cognizance 

as not a suit relating to a trust within the 

18 ) of the second schedule to Act No, 1A of 1887. 
reference under section 646B of the Code of 
Civil Procedure, made by tlie District Judge of Meerut, upon, an 
application to revise an order of the Judge of the Cantonment 
Court of Small Causes, returning a plaint lor presentation to the 

-proper Court. 1 . . , 

The plaintiff alleged that three separate sums, amounting in 
all to Ks. 882-11, had been paid to the defendant, who was a bar- 
rister at that time practising in Meerut, for the purpose of filing 
certain suits, but that the defendant had never, filed the suits 
for which the money was paid, and the money still remained in 
deposit with him. The plaintiff had on two occasions demanded 
the return of the said money, but the defendant had not paid.it. 
The plaintiff therefore claimed payment of the sum named with 
interest, allowing a set off of Ea. 37-10, which had been deposited 
by the defendant with the bank of which the plaintiff was the 
Official Liquidator, 

The defendant pleaded inter alia that u the suit, as laid in the 
trust and does not lie in the Small Cause 


• MUHAMMAD 
Act No, IX of 1887 

clause {18)— Small Cause Court suit' 
trust— Suit to recover 
suits, lut not so expended, 

Held, that a suit in which the 
refund of certain moneys alleged ‘ 
defendant, a legal pn 
but not to have bean 
of a Com 
meaning 


plaint relates to a 

The Judge of the Court of Small Causes returned the plaint 
for presentation to the proper Court, being of opinion that the 
suit was not cognizable by a Court of Small Causes with reference 
to clause (IS) of the second schedule to Act No. IX o f 1SS<« 

* # Miscellaneous No, 145 of 1901, 
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Against this order the plaintiff applied in revision to the Dis- 
trict Judge, who, being of opinion that the view taken by the 
Judge of the Court of Small Causes was incorrect, referred the 
question to the High Court. ■ A ■" 

The following opinion was pronounced ; — * 

Knox and Blair, JJ. — Unfortunately we have not had the 
benefit of any argument addressed to us, nor of any authorities 
cited before us. The only paper we had before us is the refer- 
ence made by the learned District Judge. We hold that the suit 
as instituted was not a suit which fell within the purview of 
clause (IS) of the second schedule to the Provincial Small Cause 
Court’s Act, and it was a suit, so far as this matter is concerned, 
not excepted from the cognizance of the Court of Small Causes. 
This is our answer to the reference. 
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Before Sir John Stanley , Knight, Chief Justice , and Mr, Justice Bur hit t . 

ADHAR SINGH (Pdaintiee) 0. SHEO PRASAD and others 
(Dependants).* 

Civil Procedure Code, section 214 — Sale in execution of decree — Compromise 
— Suit to set aside compromise and sale. 

In execution o£ a money decree the decree-holders attached and brought to 
sale the interest of their judgment-debtor in a certain village, aud themselves 
purchased it. An objection to the sale was raised by the judgment -debt or, and 
while such objoctio a was pending, the judgment. debtor’s son is said to have 
entered into a compromise, whereby it was agreed that the decree-holders 
should take the village in full satisfaction of their decree, though it had, in 
fact, been sold, for only about three-quarters of the decretal amount, and that 
the sale should be confirmed on those terms. 

The judgment-debtor subsequently filed a suit against the decree-holders, 
asking for a declaration that the said compromise and the confirmation of sale 
were collusive and invalid, and were null and void, and ineffectual as against 
the plaintiff* 

' Meld, that such a suit was barred by the operation of section 244 of the 
Code of Civil Procedure- Bros anno Coo mar San gal v. Kasi I)as Sanyal 
(1) referred to. 

•Eirsfc Appeal No. 290 of 1898 from a decree of Babu Bipin Behan 
Mukerji, Additional Subordinate Judge of Cawapore, dated the 18 th October 
' 1898* ' 

(I) -(1892) L» Bij.lO I* A;, 16tk 
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The facts of this case sufficiently appear from the judgment 

of the Court. , 

Babu Jogitidro Nath Chaudhri, for the appellant. 

Pandit Bandar Lai, (for whom Babu Durg* Char an 
Banerj% ) 3 for the respondents. 

Stanley, C. J., and BuRKITT, J.— This is an appeal from a 
decree of the Subordinate Judge of Cawnpore dismissing the 
plaintiff’s suit, which was brought to have it declared that certain 
proceedings, relating to a compromise and the confirmation of 
the sale of property known as maim Bahripur, were collusive 
and invalid, and were taken without any authority on the part of 
the plaintiff, and that the sale should be set aside. The defend- 
ants in the suit are decree-holders, who obtained a simple 
money decree against the plaintiff, and in execution attached 
and purchased at an auction the plaintiff s interest in the 
lands in question. An objection to the sale was raised by the 
judgment-debtor on the grounds of irregularity in the conduct 
and nublication of the sale. Whilst these proceedings were 
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“is a view to be commended* inasmuch as it is of the utmost 
importance that all objections to execution sales should be dis- 
posed of as cheaply and as speedily as possible , 73 For these 
reasons we are of opinion that the suit cannot be maintained, 
and that the decree of the Subordinate Judge dismissing the suit 
must be upheld. *We ; accordingly, dismiss the appeal with costs. 

Appeal dismissed . 
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Before Sir John Stanley* Knight , Chief Justice , and Mr . Justice Burkiti. 
KANHAIA LAL and another (Defendants) v. RAJ BAHADUR 
(Plaintiff).* 

Hindu law — Miiahshara —Joint Hindu family— 'Mortgage by father — Suit 
far sale on mortgage, son not being made a party —Subsequent suit by 
son for declaration that his share is not liable under the mortgage 
decree against father —Further plea that mor tgage-debt was contracted 
for immoral purpose — Act Fo, IV o/1883 (Transfer of Property Act), 
section 85. * 

The mortgagees to a. mortgage of joint family property made by the 
father in a joint Hindu family, consisting of father and son, brought a suit 
for gale against the father without making the son a party, and obtained 
a decree for sale of the entire property mortgaged. The son sued the mort- 
gagees for a declaration that his share was not bound by the decree, firstly, 
because he was not made a party to the mortgagee’s suit for sale, and secondly, 
because the mortgage-debt was contracted by his father for immoral or impious 
purposes. It was found in that suit that the mortgagees had at least con* 
struct! ve notice of the son's existence, and ought to have made him a party to 
their suit for sale. But it was also found in the son’s suit that the original 
mortgage debt of the father was not contracted for immoral or impious par* 
poses. 

Held , that although the sou might have bean entitled to the decree sought 
by him, had he contented himself with raising the first plea only; yet, inas- 
much as he himself had raised the issue of the immorality of the debt, which 
had been found against him, and as that, was the only issue which could in any 
subsequent suit be raised as between himself and the mortgagees, he was not 
in this suit entitled to any decree save a decree for redemption if he should 
desire to redeem* Lala Snraj Prosad v. Colab Chand (1) followed. 

Held also, that the mere fact that the son had asserted his right to a 
moiety of the mortgaged property, and had brought the suit above referred 
to, did not work a partition of the property or create any separate title in 
the son Padarath Singh v. Baja Mam (2) referred to. 

a decree of Ikbu Bipin Beharl 
Maker ji,. Additional Subo'rdi mate Judge of Cawnpore, dated the 21stSeptember 9 . 
1898. 

(1) (1901) L L. R., 28 Calc., 517 * at p. SSL (2) (1882) L L. B., 4 All., 235, 
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The facts of this case are fully state,! in the judgment of the 

Court* ■ \ 

Pandit Sunday Lai (for whom Babu Durga Gharan Saner- 

ji), for the appellants. 

Babu Jiwan Chandra Muherji (for wliom Babu Devendrct 
Nath Ohdedar), for the respondent. 

Stanley, C. J., and Bitrkitt, J.— This Is an appeal from a 
decree of the Subordinate Judge of Cawnpore declaring that the 
plaintiff Raj Bahadur was the owner of a moiety of a z-amindari 
share ,of 8 annas in village Daheli Sujanpur, and that his share of 
4 annas was not liable to sale under a decree in suit No. 98 of 
1896, dated the 8th of July 1893. After the filing of the appeal, 
Raj Bahadur died, and his widow, Musammat Kup Rani, has been 
brought upon the record as respondent in his place. The facts 
are shortly as follows : — The defendant Kashi Prasad, father of 
the plaintiff, acquired the share of the property in dispute as 
ancestral property. He, on the 3rd of January, 1887, mortgaged 
the property in favour of one Tapeshri Prasad, to secure a sum of 
Bs. 1,400, and subsequently on the 9th of February, 1892, he 
mortgaged it in favour of Jagdish Prasad and Baij Nath to secure 
a sum of Rs. 845. The defendants, ICanhaia Lai and Bishamhbar 
Nath, are the heirs of Jagdish Prasad and Baij Nath, both of 
whom are dead. On the 24th of January, 1893, Tapeshri Prasad, 
the first mortgagee, brought a suit upon his mortgage without im- 
pleading the plaintiff, who upon his birth had become entitled 
to a moiety of the mortgaged property, and he obtained a decree 
on the 30th of March, 1893. Jagdish Prasad and Baij Nath 
instituted a suit on the basis of their mortgage of the 9th of 
February, 1892, against Kashi Prasad, and also against the first 
mortgagee, Tapeshri Prasad, and likewise did not implead the 
plaintiff. They obtained a decree on the 8th of July, 1893, and 
paid off the debt of the first mortgagee, Tapeshri Prasad. Jag- 
dish Prasad and Baij Nath having died, their heirs, Kanhaia Lai 
and Biskambhar Nath, the. appellants, took out execution of the 
decree of the 8th of July, 1893, and caused the entire 8 annas 
share in the village to be advertised for sale on the 20th of May, 
1898. The plaintiff thereupon brought the present suit, alleging 
that Jagdish Prasad and Baij- Nath had knowledge of Ms interest 
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in .the property, and yet did not make him a party to the suit 
•which, they had instituted, contrary to the provisions of section 
So of the Transfer of Property Act, and claiming a declaration 
that his share in the property was not liable to be sold in execu- 
tion of the decree of the Sill of July, 1893. ITe also alleged that 
the amount, ot the decree was spent on immoral purposes, an 
allegation which was interpreted by the parties and treated by 
them and the Court as raising the issue, whether or not, the mort- 
gages of the 3rd of January, 1887, and the 9fch of February, 1892, 
were tainted with immorality, and therefore were not binding on 
the plaintiff. This issue was determined in favour of the defend- 
ants, the plaintiff having failed to give any proof in support of 
his allegation. The Court below, however, held that there was 
gross negligence on the part of the mortgagees in not making 
proper inquiry as to whether or not the mortgagor, Kashi Prasad, 
had a son, and therefore mast be held to have had notice of the 
plaintiff’s interest in the property within the meaning of section 
85 of the Transfer of Property Act. We think that the evidence 
fully justified the finding by the learned Subordinate Judge that 
the mortgagees had, or must be deemed to have had, notice of the 
plaintiff’s interest at the time they brought their suit., and we do 
not propose to interfere with this finding. 

This being so, if the -plaintiff had confined himself to this 
issue, the decree in his favour would have been unassailable, 
inasmuch as he was not impleaded in either of the mortgage suits. 
He did not, however, do so, but went further and set up the case 
that the mortgages were tainted with immorality, and that therefore 
he in no ease was liable in respect of the debts secured by them. 
This issue having been decided against him, the appellants contend 
that he must abide by the decision of the Court upon this issue 
and cannot re-open the question, and that as the moneys secured 
bydhe mortgages are found to have been borrowed by his father 
for legitimate purposes, ; he as a pious son is liable to satisfy hia 
father’s debts, aufil sp is ao t aggrieved by the sale of his share ; 
of the property, and is not entitled to the relief which he sought 
in this suit. • : . ’ 

The contention, which has been put forward on his behalf, is 
that the question as to the alleged taint of immorality in the 
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mortgage transactions was not relevant to the determination of 
the issue arising under sectioa 85 of the Transier or Property 
Act, and that having succeeded on the latter issue, he was entitled 
to obtain from the Court the declaration which was claimed in 
the plaint,. If the plaintiff himself had not raised the question 
of immorality the case would have been determined solely upon 
the other issue : but he chose to raise this question, and it was 
one of the issues which were settled and decided by the Court. 
Now that it has been determined against him, it, is-too late for him 
or his representatives to resile from the position which he took 
up. He and the substituted plaintiff must abide by the conse- 
■ quences of his action. 

It has been found, then, by the lower Court that the mortgage , 
debts were not contracted for an immoral purpose. Inis being 
so, they were debts of Kashi Prasad, which his son, the plaintiff, 
was, by Hindu law, under a pious obligation to pay ; they were 
debts which the ancestral property was ultimately liable to dis- 
charge, and being such, it would seem to follow that any aliena- 
tion by Kashi- Prasad made for the purpose of discharging them, 
upon, at all events, reasonable term?, would be substantially an 
unimpeachable transaction. Was the plaintiff then, who was 
under an obligation to pay the debt which is due to the appellants, 
and in respect of which they have obtained a decree for sale of 
the mortgaged property, entitled, despite the fact that the deot 
(to recover which the suit was instituted) lias been found not to 
Lave been contracted for immoral purposes, to a declaratory 
decree that a moiety of the mortgaged property belonged to him, 
and that his share was not liable to be sold in execution undei the 
appellants' decree? We think not, unless he was prepared to 
redeem the mortgaged property. He who seeks equity must do 
equity. Before the plaintiff could obtain a declaration from the 
Court that his share of the mortgaged property is not liable; to be, 
sold in execution of a decree for a debt for w uich he was respon- 
sible, and which the mortgaged property was liable to discharge, 
he must be prepared to act equitably and discharge the debt. 
This question was recently considered in the ease of Lai a Sura] 
Pros ad v. QoUb Chanel (1). 

‘ (1) (1901) I. It. B, 28 C»lo., 517 » as p. SSL 
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In that Base/ a father, as karia of a joint Miiakshara family 
consisting of the father and a son, by a mortgage bond hypothe- 
cated the joint property. The mortgagee sued the hither alone 
on the bond without making the son a party, although he had 
notice at the time of the son’s interest in the mortgaged property, 
and he obtained a mortgage decree. The son objected to the exe- 
cution of the decree on the grounds as here ; — •(!) That the mort- 
gage debt had been contracted for immoral purposes, and (2) that 
he not having been made a party to the mortgage suit, the decree 
in that suit was not binding upon him. It was found at the 
hearing that the mortgage debt had not been contracted for 
immoral purposes. On appeal under section 15 of the Letters 
Patent, against the decision of Ghese, L, differing from that of 
Harington, J., on the question as to whether the minor plaintiff, 
not having been made a party to the mortgage suit, was bound 
by the; decree,, in that suit, having regard to the provisions of 
section '85 of the Transfer of Property Act, it was held by Sir F. 
Maclean, C. J., Sale and Brett, JJ., dissenting from the judgment 
of Ghose, J., that the provisions of section 85 of the Transfer of 
Property Act being compulsory, the minor son ought to have 
been made a party to the mortgage suit. This is the view which 
had been previously taken by this Court — -see Bha,w(t r sii Pv&s&d 
v. Kallu (1). It was further held that the issue, whether the 
' debt was incurred for illegal or immoral purposes, having been 
decided on its merits between the plaintiff and the defendant in 
the present suit adversely to the minor plaintiff, it must now be 
, taken as between him (the plaintiff) and the mortgagee to have 
' been' finally determined ; and under the eireumstantees, the vali- 
dity of the mortgage ought not to be allowed to be contested in 
another suit, the plaintiff being in the same position in which, he , 
would have boon had lie been made a party to the mortgage suit, 
and that the only right which, the minor plaintiff had was the 
right of redemption* 

In the course of his judgment Sir F. Maclean observes : — • 
h The only other question is, what are the present rights and 
remedies of the minor plaintiff? It is urged for the appel.lan 
’ that, inasmuch as the decree in the mortgage suit, by reason of 
(1) {189.5)' LLJ, n AIL, 537- 
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1898 his not having been a party to that suit, is not binding upon 
— him, he is entitled to a declaration to that effect ; and we have 
Lax- been told with an almost cynical frankness, that the advisers of 
the minor propose to leave the mortgagee to bring another suit to 
Bahaeue. enforce his mortgage, and in that suit the minor will again set up 
that the debt was incurred for illegal and immoral purposes. It 
has not been suggested that there is ahy other possible defence 
open to the minor, except the defence that the money was 
borrowed for illegal or impious purposes. But that very issue has 
been raised and tried in the present suit, and has been decided 
adversely to the minor plaintiff, and must now be taken as 
between him and the mortgagee to have been finally and conclu- 
sively determined. 

“ If the minor had been a party to the original mortgage suit, 
and it had been found in that suit that the mortgage-debt was not 
contracted for immoral or illegal purposes, as has now been found, 
and there were no other defence to the mortgagee/s claim, what 
would have been the rights of the minor in that suit ? Taking 
the mortgage to be valid, as it has been found in this suit to be, 
liis only right, so tar as I can see, would have been a right to 
redeem.” 

So likewise in this case it has been established on an issue 
raised by the plaintiff, Raj Bahadur, himself that the mortgage 
debts were not contracted for immoral purposes. This being so 
the plaintiff would have had no answer to the mortgagee's 
claims if he had been impleaded in the mortgage suits, as he was 
liable to pay the mortgage-debts, and it would not have been 
equitable or right for the Court to give any aid to him in his 
resistance to the execution of a decree which was substantially 
a just decree, unless at least he was prepared to act equitably and 
pay off the mortgage debts and redeem the property, Raj 
Bahadur having died childless pending this appeal, his interest 
in the property has passed to his father, Kashi Prasad, the 
mortgagor, subject, it may be, to his widow’s right of mainten- 
ance out' of it. 

It has been argued on behalf of the respondent that the 
effect of the suit brought by Saj Bahadur was to create a 
partition of the property, so that- on his death his share passed. 
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not to his father as survivor, but to his widow, the respondent 
We cannot accede to this agreement. Raj Bahadur and his 
father remained joint until the death of the former; there was 
no partition or division of shares between them, nor was even 
a partition claimed by Raj Bahadur in the present suit. The 
mere fact that- he asserted his right to a moiety of the property 
and brought the present suit did not create any separate title in 
him — see Padaratk Singh v. Baja Ram (1), It is clear that 
the mortgagor, Kashi Prasad, cannot resist the sale of any part 
of the mortgaged property. The appellants, while not admitting 
any right in the substituted respondent (widow of Eaj Bahadur) 
to redeem the mortgages, have expressed their willingness to give 
her an opportunity of redeeming them if she be so advised. We 
shall provide for this in our decree. We accordingly allow this 
appeal and set aside with costs the decree of the lower Court, in 
so far as it declares that the property in dispute in this appeal 
is not liable to be sold under the appellant’s decree. Provided 
that if the substituted plaintiff-respondent shall, within a period 
of three months from this date, that is, on or before the 15th 
of April next, pay to the appellants or into Court the amount 
which shall be found due for principal, interest, and costs under 
the decree of the 8th of July 1893 (including also the costs of 
this appeal), then, and in that case, we direct that the appellants 
shall deliver to the substituted plaintiff-respondent all documents 
in their possession or power relating to the mortgaged property, 
and for that purpose we direct that execution of this decree shall 
be suspended for the period of three months from this date. But 
if the substituted plaintiff-respondent shall fail to make such 
payment within the period mentioned above, then, after the 
expiration of that period, the appellants will be entitled to bring 
to sale the property, the subject of this appeal, in execution of 
the decree of the 8th July 1893. 

Appeal decreed, 

(1) (1882) I. L. K., 4 All, 235. 
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fore Sir John Stanley, Knight, Chief Justice, and Mr, Justice BurlciU* 
MJRGA SINGH (PzAimm) * RISHESHAR DAY AH akd oteibs , 

■ ‘ - ;/T:f ■. (De3?bnba^ts). # 

>emption—Wajib-ul-arz-~ Sale of zamindari share and appurtenances— 
Indigo factory not appurtenant — Court fee — Act No. VII of 1870 
(Court Fees Act), section 7, sub-section V(h) — Land — Valuation of 
suit— Limitation— Civil Fro cedure Code , section 54. 

Whea a Court fixes a time under clause (a) or (l) of section 54 of the 
it must be a time within limitation, and section 54 
Court any power to extend the ordinarily prescribed period 
Jainti Iras ad v. Rachu Singh (1) followed. Moti 
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Code of Civil Procedure, 
does not give a 
of limitation for suits. 

Balm v. Chhatri Las (2) referred to. 

On the sale of a share in zamindari property, buildings, such as Indigo 
factories, will not ordinarily pass to the vendee along with the zamindari 
share sold, unless there is distinct evidence of the user of such buildings as 
part and parcel of, or as appurtenant to, the zamindari. Ahu Hasan v. 
'Ramzan Ali (3), JBanTcey Lai v. Lamodar Las ( 4 ) and Salty Ram v, Leli 
Farshad (5) referred to. 

The tern '** land” as used in the Court Fees Act, 1870, does not include 
buildings. A claim, therefore, for pre-emption of an indigo factory, although 
the site of the factory may bo land paying revenue to Government, must be 
valued, and court fees paid thereon, according to the value of tbe buildings 
constituting the factory, and not according to the value of the site. Such 
buildings as constitute an indigo factory would fall within the meaning of the 
term “ houses ” as used in the Court Fees Act. 

The facts of this case are fully stated in the judgment of the 
Court. \ . • /. - . ' 

Pandit Sundar Lai and Pandit Moti Lai Nehvu } for the 
appellant. 

Mr. A . E . Ryves , Babu Jogindro Nath Ghaudhri and 
Maulvi Qhulam Mujtaba, for the respondents. 

Stanley, CJ. and Burkitt, J. — This is an appeal from 
a decree of the Subordinate Judge of Aligarh dismissing the 
plaintiff's claim. 

The claim at as made by the plaintiff as a. co-sharer for pre- 
emption of 15 bis was zamindari property of mauza Godhay 
consisting of the thoks of Gokul Singh and Hira Singh-, each 
comprising 7| biswas, an indigo factory, and the wells,, buildings 

* First Appeal No. 301 of 189S from a decree of Maulvi Ahmad Ali Elian, 
Subordinate Judge of Meerut, dated the 14th September 1898. 

(1) (1892) I. R. E., IS All., 65. (3) (1882) I. L. R, 4 All., 381. 

(2) ( 1892 ) 1. L. R., 19 Calc., 780. (4) Weekly Notes, 1900, p. 81. 

(S) (1874) 7 N.-W. P. H. 0. Hep., 88. 
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and apparatus appertaining to it in thok Gokul Singh, the share 
in another indigo factory occupying one pakka bigha and ono 
bisva of laud, a grove measuring 6 pakka bighas and 15 biswas, 
houses and shops, etc., and all rights in respect of the property 
upon payment of Es. 45,500, or such other sum as the Court 
might adjudge to bo the amount of the consideration which was 
paid by the defendant vendee. The claim is based upon a 
custom of pre-emption which is thus described in the wajib-ul- 
arz « Every proprietor has power to transfer his share, blit- 
he shall first offer it to a near sharer, and on his refusal, to 
another pattidar. If no one in the village be willing to take it, 
he shall transfer it to any person he may like, but should any 
person allege a fictitious price to deprive a pre-emptor of his 
right, the matter shall be decided by a reference to arbitration 
or by order of the Court.” In the plaint the suit is valued for 
the purposes of jurisdiction at Es. 45,500, and for the purposes 
of the Court fee the value of the property is stated as follows, 
namely, Es. i ,521.-0-3, live times of Es. l,o04-8-4, the annual 
amount mentioned in the record of rights, (by which is clearly 
meant the annual revenue Es. 147-0-8) the arrears of rent due 
by tenants, Es. <3,330-0-4, the estimated value of both the indigo 
factories and the garni, and Es. 1,200, the estimated value of the 
grove, total Es. 15,258-0. 

In her written statement Bibi Hamid-tm-nissa, the vendee, 
alleged that the Court fee paid by the plaintiff was incorrect, and 
that the value of the suit stated by him was wrong; also she 
alleged that the plaintiff had not in any event any right of pre- 
emption in regard to the indigo factories, the houses, the grove 
and the shops, etc., also that the value of the indigo factories and 
the houses, etc., as stated by the plaintiff was wrong and 
excessive, and that the sale was made at the price of Es. 55,500, 
atul that too after the plaintiff was requested to purchase the pro- 
perty and had refused to do so, and that so he had lost his right 
of pre-emption. The defendant vendees in their written state- 
ment say that the real price of the property was Es. 55,500. 

The following issues were settled at the trial 

(1) Has sufficient stamp duty been paid ? 

(2) Is the claim barred by fim '> 
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(8) Was the sale in favour of the vendee concluded after the 
plaintiff’s refusal to purchase ? 

(4) What was the sale consideration actually paid ? 

The Court, after recording the evidence of the plaintiff’s wit- 
nesses, found that the sum paid for Court fees was insufficient, 
and by order of the 20th of June, 1886, directed that the 
deficiency should be made good by the following day. This 
order was complied with by the plaintiff and the deficiency paid. 
It was the value which the Court placed upon one of the indigo 
factories which we shall term the new indigo factory which 
necessitated the payment of an additional Court fee. The suit was 
instituted on the 23rd of September, 1897, within the period of 
limitation, but the payment of the deficiency in stamp duty was 
made beyond the period of limitation, so that if the latter date is 
to be taken as the date of the institution of the suit, the claim 
Would be statute-barred according to a ruling of a Full Bench of 
this Court. When a Court fixes a time under clause (a) or clause 
(b) of section 54 of the Code of Civil Procedure, it has been held 
that it must be a time within limitation, and section o4 does not 
give a Court any power to extend the ordinarily prescribed period 
of limitation for suits ; Jainti Prasad v. Bachu Singh (1). This 
decision has not been followed in the Calcutta High Court in the 
case of Moti Sahu v. Chhatri Das (2). In that case it was held 
by Prinsep and Banerji, JJ., that the date of the institution of a 
suit should be reckoned from the date of the presentation of the 
plaint, and not from the date on which the requisite Court fees 
are subsequently paid so as to make it admissible as a plaint. 
Whatever our individual views may be upon this subject we are 
bound to follow the decision of a Full Bench of this Court. The 
learned Subordinate Judge in this case, in his judgment after a 
review of the evidence, found that the plaint was insufficiently 
stamped at the date on which it was presented, and that the 
additional stamp duty ordered to be paid, and paid by the appel- 
lant was not paid within the period of limitation, and so that the 
plaint was originally invalid, and only became valid after the suit 
had become barred by limitation. Upon this finding he dis- 
missed the plaintiff’s claim. The only ground of appeal which 
(J.) (1892) I. L. It., IS All., 05. (2) (ISOS) I. Ir. B, 19 Calc., 780. 
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has been supported before us by the learned advocate for the 
appellant Is that the plaint was all along sufficiently stamped, 
and that the Court below erred in regard to the basis upon which 
the valuation for the purposes of the Court Fees Act ought to be 
made. His contention is that the entire subject-matter of the 
suit was Land faying annual revenue to Government within 
the meaning of section 7, paragraph 5(b) of the Court Fees Act, 
and that under this section the amount at which the plaintiff 
was bound to value the relief sought by him was five times the 
revenue payable to Government, and no more. It is admitted 
that the revenue is not permanently settled, so that if the pro- 
perty, the subject-matter of the suit, only comprised land within 
the meaning of the section of the Court Fees Act above men- 
tioned, the suit was apparently sufficiently valued by the plain- 
tiff*. The plaintiff, it is to be observed, claimed a right to 
pre-empt the new Indigo factory and the buildings, etc., apper- 
taining to it and also a share in another indigo factory, a garhi 
(fort) and a grove, and the contention of the respondents Is that 
these properties are separate and distinct from, and would not 
pass as appurtenant to, the zamindari property, and also that 
the factories are not land, as this expression is used in the Court 
Fees Act, but houses, and should have been valued as houses 
for the purposes of the Act; that, as a matter of fact, the 
new factory was claimed by the plaintiff independently of, 
and as distinct from the zamindari property, and that conse- 
quently the plaintiff was bound to value these properties, as he 
In fact purported to do, at their market value, and that as he 
undervalued, them his plaint was in the first instance invalid, 
and only became valid when the deficiency in the Court fees 
was made good, at which time the suit was statute-barred* It 
appears from the plaint that the plaintiff 4 himself valued the 
factories, the fort, and the grove separately from the revenue- 
paying property, and paid Court fees In respect of these pro- 
perties* He valued, as wc have mentioned, the indigo factories 
at Es* 6,389-0-4 and the grove at Es. 1,200, but the Subordinate 
Judge found that the old indigo factory was worth Es. 400, that 
the grove was worth Es. 2,000, and that the new indigo factory 
was worth Es* 10 , 000 * On the part of tho plaintiff it is admitted 
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that lie claimed a right to pre-empt the entire new indigo factory 
and not merely a share in it. The case made by his learned 
advocate is that the plaintiffs claim was for pre-emption of a 
share of the zamindari property consisting of the two thoks 
of Gokul Singh and Hira Singh, and whatever appertained to 
this share, and nothing else, and that the indigo factories, fort 
and grove form part of the zamindari property and passed as 
appurtenant to it, and that the sites of the factories were, tinder 
the subsisting land settlement, actually charged with and paying 
annual revenue to Government, and so the subject-matter of the 
suit was entirely land within, the meaning of section 7, para. 
and not houses. The word u land ” as used in the Court Fees 
Act, it is contended on behalf of the plaintiff,'' includes everything 
upon the land, such as groves, houses, factories, etc. If this con- 
tention be well-founded, then, instead of having paid insufficient 
Court fee on (lie presentation of his plaint, the plaintiff paid an 
excessive amount. The fact that in his plaint the plaintiff him- 
self set a separate value and paid Court fees upon the factories, 
fort and grove is not consistent with the suggestion that his claim, 
was only in respect of the zamiudari property. But let us for 
the moment pass over this inconsistency, and consider, in the 
first place, whether or not, as a matter of fact, the factories, etc., 
would pass as being appurtenant to the zamiudari. From the 
language of the deed of sale of the 12th of October 1S9G, made 
in favour of the defendant, Bib! Hamid-im-nissa, and also the 
land settlement record which we have inspected, it is clear that 
the fee to lies, fort and grove in cpiestion were within the area 
of the two thoks, and were conveyed to her along with the 15 
biswas zamiudari share. The deed purports to convey the 15 
biswas zamiudari share constituting the two thoks, together with 
an indigo factory situate on a specified piece of land, that is the 
new indigo factory, and a share in another indigo factory, also 
:1 escribed as to its situation, also a garlii or fortress, grove, etc., 
md all the interest and adventitious rights appertaining to or 
existing in the said share, etc., including the arrears of rent due 
jy the tenants. The factories, fort and grove were conveyed 
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It is said, however, on the part of the respondents that a fac- 
tory, fort and grove cannot be regarded as part and parcel of, or 
as appurtenant to a zamindari, and would not pass as such, so that 
the right of pre-emption did not attack to them, but that inas- 
much as the plaintiff in his plaint claimed the right to pre-empt 
them, he was bound to pay Court fees in respect of them, to be 
computed according to their market value under sub-section ( e ) 9 
para. 5 of section 7. The case of Abu Hasan v. Ramzan Ali 
(X) was relied on on behalf of the appellant. In this case it was 
held that a killa (fort) passed to a purchaser of the rights and 
interests in a village of one Kadir Ali Khan a zamindar. Kadir 
Ali Khan had purchased a village, and with it the killa, some 
80 years before the suit was instituted. The killa had always 
been occupied by him and his family as a residence, and, it was 
held, would seem to have belonged to him qnd zamindar, and 
that as the zamindari rights and interests were brought to sale 
in 1873, and purchased by the plaintiff, the presumption was 
that the killa was included, unless there was anything to show 
that it was excluded expressly or by implication, as to which 
there was no evidence. This decision does not fur advance the 
plaintiffs case, inasmuch as it was based on the fact that the killa 
was occupied by the former owner qnd zaminclar as a dwelling- 
house. In the present case there is no evidence to show and it is 
most unlikely, that the indigo factories were held by the owner 
qnd zarni ndar. The case of Banke Lai v. Damodar Das (2) was 
also relied on by the plaintiffs advocate. In this case the late 
Sir Arthur Strachey, Chief Justice, held that certain kothis 
or houses and out-houses, which were included in the area of 
zamindari property, passed upon an execution sale to a purchaser 
of the rights and interests of the zamindar in a village. The 
kothis had been specifically mentioned in the application for exe- 
cution and in the warrant of attachment, and were found by the 
Court to have been actually attached. The learned Chief Jus- 
tice held that, in the absence of evidence to the contrary, a kothi 
or other building situate within a zamindari area is included in, 
and passes with, the zamindari * } that no doubt the contrary ' 
may be shown by evidence, that is to say, evidence of the 
{ 1 } ( 1882 ) I. L. B,, 4 Alt,, 382 . {£) WeoMf Motes, 1900 , p. 81. ■ 
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circumstances connected with the acquisition, construction or user 
of the building, from which it may properly be inferred that they 
are not appurtenances of the zamindari, but have been so severed 
or held so separately from it as to form a separate and distinct 
property of the zamindar. In that case there was uo evidence 
to show for what purpose or in what manner either of the kofhis 
was used at any time up to the sale. In the case before us such 
cannot be said, so far at least as regards the new indigo factory, 
for it admittedly was, and is, used as a factory, and was conveyed 
in its entirety as such to the respondent Bibi Hamid-un-nissa. 
It was apparently treated as being separate and distinct from the 
zamindari property, in which the vendor had only a share. On 
behalf of the respondents the case of Salig Ran i v. Debi Parshad 
(1) was strongly relied on as showing that a right of pre-emption 
does not extend to a factory, bungalow or garden situate on the 
laud comprised in a thok. In that case the claim was based on a 
clause in the wajib-ul-arz which was as follows : — “ Every share- 
holder is at liberty to transfer by sale or mortgage his own share 
or the land appertaining thereto.” A Division Bench, consisting 
of Turner and Brodhurst, JJ., held that the right of pre-emption 
was only intended to extend to the ordinary rights of a zamindar 
in the village, and to such buildings in the village as are held 
ordinarily with such zamindari rights , and that it does not 
extend to such properties, as for instance a family residence 
or an indigo factory. A bungalow and garden were accord- 
ingly excluded from the claim for pre-emption. Upon the facts 
disclosed in the present ease we are unable to discover any grounds 
for holding that the new indigo factory, which was purchased by 
Bibi Hamid-un-nissa, formed any part of the zamindari property, 
or that it passed to her a3 such, or a9 appurtenant thereto. Upon 
this question we cannot accede to the argument which has been 
advanced on behalf of the appellant. 

We now come to the remaining portion of the argument of 
the learned advocate. His contention is, that the sites of the 
factories being assessed and chargeable with Government revenue, 
as appears to be the ease, the land upon which the factories stand 
with the factories upon it are, for the purposes of the Court Fif*'- 
■ (I) (1874) m-W. P. H.O. Rep, 33. , / 
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Act, to be treated as H land ” merely, and valued as such under Si 
sub-section (b) } pira. 5 of section 7, and not also under sub-see- Bisheshab* 
tion ( e) of the same section. It becomes necessary for the deter** Daxaii. 
mi nation of this question to consider the meaning and significance 
of the word “ land,” and the word “ houses ” as used in the Court 
lees Act. The word “ land” in its wider signification would no 
doubt include not only the surface of the ground, but also every 
thing on or under it, for cujus est solum ejus esi u$qm ad 
cmluni* We are not aware that there is any definition of the 
word “land” as used in the statutes in this country such as is 
found in the English statute IB and 11 Vie., Cap, XXI, section 4 
" In the Court Fees Act the word would seem to be used in a res- 
tricted sense, for the Act provides a distinct mode of ascertaining ' 
the amount at which relief should be valued according as the 
subject-matter of the suit is land, or houses or gardens. If the 
subject-matter of the suit is land, there are two modes of comput- 
ing the Court fee according as the land is revenue-paying or not, 
and if it be a house or garden another and distinct made of com- 
putation is provided. The word “ land ” appears to be used in the 
section in contradistinction to houses or gardens. In suits, such 
as the present suit, to enforce a right of pre-emption, the compu- 
tation U directed to be made in accordance with the value of the 
land, houses or gardens, in respect of which the right is claimed, 
such value to be computed in the modes subsequently prescribed. 

Now in this case the plaintiff admittedly claims the right of 
pre-emption of the whole of one indigo factory as also a share in 
another, Wc may exclude from our consideration the old factory, 
which is in ruins and of little or no value. It was the amount, 
namely, Rs. 10,000 at which the new factory was valued, which 
' • necessitated the payment of the additional Court fee. This fac- 
tory, it is contended, and we think rightly, should have been 
valued according to iU mxrke: value as earning within the mean** 

■- ing of the term houses as used in the Court Fees Act. It was 
not suggested on the part of the appellant that the word “ house” 
as used in that Act was not sufficiently comprehensive so as to 
“include an indigo factory, and we do not think that such a con- ■" 
ten tion, if it had been raised, wool clhave been tenable. Substan- 
tial and permanent buildings, such as constitute a factory, clearly, 
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we think, come within the meaning ot the expression nousos. 
In the present case the new indigo factory was built subsequently 
to the date of the last settlement of the lands in. dispute, and. the 
site of it is assessed with Government revenue, but this coinci- 
dence cannot, we think,; be regarded in determining the true 
meaning of the section of the Court Fees Act to which we have 
referred. The substantial subject-matter of the suit, so far as 
regards the new iudigo factory, was not the site of the factory, 
but the factory itself. If the subject-matter of the suit had 
been the new indigo factory alone, it seems to us that it could 
not reasonably have been argued that the Court fee was to be 
computed according to the amount of revenue, payable to Gov- 
ernment in resnect of the site, and not according to the market 


Before Sir John Stanley, Knight, Chief Justice, and Mr. Justice BurTcilt. 
Bill! SINGH and anotess (Plaintiffs) N.AWAL SINGH 
and gtbees (Defendants).* 

Parties to sui t —T raclioe— Sui t by some only of several persons entitled U 
me, the others being joined as co-defendants. 

Where out of several persons who apparently had a right to bring a suit 
as complain tiffs, some only appeared as plaintiffs and j lined the others as co- 
defendants. Retd that the suit ought not to have been dismissed merely 
because the plaintiffs failed to show that the persons whom they joined as 
cq defendants refused to appear with them as plaintiffs. Pyari Mokun R,,se: 
v. Kedar ffa-th Hoy (1) followed. Dvearka Rath Milter v. Tara j Prosunna 
Roy ^2) referred to. 

* First Appeal No. ;i0o of 1898 Irons a decree of Pandit Raj N&ih Sahib, 
Subordinate Judge df M&inpuri, dated the 29th September 1898. • • 

(1) (1899) I. L. B., 20 Calc., 409, (3) 0889) I* L. B„ 17 Calc., 160, 
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The plaintiffs brought the suit out "of which this appeal , 

arose to recover the amount alleged to be due to them upon a BiiTsiKon" 
mortgage, dated the 25th of September 1875, and offering to * 
redeem, if necessary, prior mortgages. The original mortgagees .Singh. 

were Lachman. Singh and Zaliui Singh. Of the two plaintiffs, 
one, Biri Singh, was the son of Lachman Singh, whilst the other, 

Nita Kara, was the transferee of the interest of Zalim Singh in 
the mortgage sued upon. In paragraph 3 of their plaint the 
plain tiffs stated that the mortgage money had been borrowed by 
the defendants or their ancestors from u Lachman Singh, the 
father and leading member of the joint family of the plaintiff 
Biri Singh and of the plaintiff Nita Bam ”, and, apparently on 
the basis of the family being joint, they made defendants to 
their suit certain members of the family, namely, Bhup Singh, 

Bijai Singh, Bajan Singh and Kanchan Singh. When the suit, 
however, came to a hearing, the plaintiffs, on an issue as to whether 
Lachman Singh ought to have been made a party to the suit, 
pleaded that the family was, separate. As regards Lachman, it 
was found that he had died, so that that issue became immaterial. 

The Court of first instance (Subordinate Judge of Mainpuri), 
however, found that the family was joint, and that the four- 
persons above mentioned ought to have been made plaintiffs in 
the cause, and because it did not appear that the plaintiffs had 
given them the option of joining in the snit and that they had 
refused, he dismissed the suit. In taking this view of the law the 
Subordinate Judge relied on the case of Dwarka Nath Milter v. 

Tara Proswnna Boy (1). Against the dismissal of their suit the 
plaintiffs appealed to the High Court. 

Pandit Bandar Lai (for whom Durga Oharan Barter ji), 
for the appellant. 

Babu Jog indr o Nath Chaudkri , Pandit Moti Lai Nehru, 

(for whom Pandit Tej Bahadur Sapru) and Babu Jivan 
Chandra Maker ji, for the respondents. 

Stanley, OX and Burkitt, J. — This Is an appeal from 
b decree of the Subordinate Judge of Mainpuri dismissing the 
plaintiffs suit, which was brought to recover the amount due to 
them upon .& mortgage, dated the 25th of September, 1875, and 

y' . Cl): (1889) XX Calc., 160.- . " yS'jh 
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i S g 8 to redeem, if necessary, any prior mortgages, The mortgagees in 
~ — r~ — ~ the mortgage-dee 1 are Lachman Singh and Zilitn Singh. The 
bibiSikgh j d . Qt j^ |jj rt gingh is the son of Laohman Singh, and Nita Earn 

is admittedly entitled to the interest of Z dim Singh in the mort- 
gage. The plaintiffs made parties as defendants to the suit, four 
persons, who are members of their family, namely, Bhup Singh, 
Bijai Singh, Badan Singh and Ivan chan Singh. One o f the issues 
which was framed was an issue as to whether or not the suit 
could he proceeded with against these defendants, or was it 
necessary to make Laohman Singh a party to it, the parties at the 
time the issue was framed being under the impression that Laeh- 
roan Singh was then alive. A s a matter of fact Laohman Singe 
was then dead, so there was an end to this issue. The learned 
Subordinate Judge, however, thought fit to consider whether or 
not, under the circumstances of this case, the plaintiffs could suc- 
ceed in establishing their claim without having arrayed the four 
persons above mentioned as plaintiffs instead of as defendants. 
He found that they and the plaintiffs were members of a joint 
Hindu family, and relying on the decision in the case of 
DioarJea Nath Mitten 1 v. tFcivci RvoswiiYictt Roy (1), determined 
that the members of the family, who were arrayed as defendants, 
ought to have been joined as plaintiffs, and, accordingly, that the 
suit could not proceed. The decision upon which the learned 
Subordinate Judge relied has been overruled by a Full Bench of 
the Calcutta High Court, consisting of the Chief Justice and 
four judges, in the case of Pyari Mohun Boss v. Keclar Nath 
Ron (2). iu which it was decided, with the concurrence of both 


Nawal 

SlNG-H. 


vox*, xxiv*] 


ALL AH ABA B SERIES 


would not willingly have been made plaintiffs to it. We 'there- isos 
fore mast allow the appeal, set aside the decree, and, ns the case BisTsi^ok. 
has been decided on a prelimmarv point, we remand it under „ ***•. 

1 < " 1 NAWAL 

section 562 of the Code of Civil Procedure to the lower Court, Sing-h. 
to be replaced on the file of pending cases under its original 
number in the register, for the determination of the issues which 
have been left undecided. The costs of this appeal must abide 
the event. 

Appeal decreed and cause remanded . 


1898 

Before Mr. Justice Knox and Mr. Justice Blair. January 20 

PITAH MAL (Defendant) «. SAD IQ ALT (Plaintiff) a nd -S TO HE A — — — — 1 ■; 

FATIMA a std others (Defendants.)* 

Awards Appeal from decree based on an award — Civil Procedure Code, 
section 506 — f{ All the parties to the suit." 

Melcl th'xt the words ff *all the parties to a salt ” in section 506 of the 
CocIjoI Civil Procedure refer to the succeeding words of the same section 
* f any matter in difference between them in the suit,” an l would not neces- 
sarily include parties who never put in any appearance in tin Court, and 
between whom and any ot the parties to the submission there w v* not in fact 
any matter in difference in the suit. Deo PFandan v. Bibit gn Kai (1). 

This was a suit for sab upon a mortgage. During the pen- N 

dancy of the suit the plaintiff aul the answering defendants 
agreed to refer the m itter * in dispute between them to arbitration. 

An award was pronounce.!. Subsequently one of the defendants 
raised objections to the award, but those objections were dis- 
allowed, the Court of first instance holding that it was sufficient 
that the plaintiff and the answering defendants who had entered 
an appearance were parties to the submission, and that it was 
not necessary to join those of the defendants who had never 
appeared in Court at all The award was made a rule of Court, 
and a decree passed thereon. Against this decree the objecting 
defendant appealed to the District Judge. His appeal was dis- 
missed, and he agiin appealed to the High Court, raising his for- 
mer objection that the arbitration was invalid, and the consequent 
award illegal because all the pir.tie? t j the suit did not consent to 

* Second Appeal No. 870 of 1898. from a decree of L. M. Thornton, Esq,, 

District Judge of Farr uk ha bad, dated the 6th September 1893, confirming a 
decree of R-d Aaanfc Ram, Subordinate Judge of Fatwhgavb, dated the 23rd 
December 1897. 

-(1) -Week Jy Notes, 1887, p. 21ft •' 
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refer the matter in difference to arbitration ; and a further ground 
that the Court of first instance had acted illegally in refusing 
the appellant’s application to summon two of the arbitrators. 

Maulvi Ghalam Mujtaha (for whom Maulvi Muhammad 
Ishaq), for the appellant. 

Pandit Moti Lai Nehrw (for whom Pandit Tej Bahadur 
Sapru) , for the respondents. 

Knox and Blair, JJ.-— A preliminary objection has been 
rai ed to the hearing of this appeal; namely, that inasmuch as the 
decree is in accordance with the award, no appeal lies. In 
answer to this, two points have been taken. The first is, that 
inasmuch as all the parties to the suit did not join in the sub- 
mission, there was no award which could be made the award ot the 
Court ; and the second, that the Court before which the award 
came in the first instance, refused to summon two of the arbitrators 
in accordance with a request made by Seth Pit-ana Mai, and so there 
was no judicial determination, and therefore an appeal lies. In 
support of the first our attention was called to the case of Deo 
Nandan v. Bhirgu Rai (1). The case therein set out does not 
appear to have been reported in the Indian Law Reports. At 
first sight this case does seem to be in support of the contention 
raised, but we prefer to hold that the words “ all the parties to the 
suit 77 mentioned in section 508, Civil Procedure Code, must refer 
to the succeeding words, “any matter in difference between them 
in the suit.” In this case the persona who were not parties to the 
award never put in any appearance in the Court, and so far as we 
can discover, there was not any matter in difference between them 
and any other of the persons who submitted the matter in differ* 
ence between them to arbitration. There is a distinction between 
“ all parties to a suit }i and {( all the parties to a suit/ 7 and the words 
used in section 506 of the Code of Civil Procedure are “all the 
parties to a suit. 77 It has been held by the Calcutta High Court 
that this section refers to all the parties to a suit who are interest- 
ed. This appears to us to be the proper interpretation. As 
, regards the second point, we are not prepared to hold that simply 
because two persons were not summoned, there was no judicial 
determination by the Court, There is the judgment by the Court 
; (1) Weekly Notes* 1687, p 
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which is a judicial determination. There may have been some 139s 
irregularities preceding it, but what we have really to remember “p^TmMaT 
Is that, if the decree Is in accordance with the award no appeal 
lies except in so far as the decree is in excess of, or not in accord- 
ance with, the award. There was an award, and no plea has 
been argued before us that the decree was in excess of, or was 
not in accordance with, the award. The preliminary objection 
taken prevails, and this appeal is dismissed with costs. 

Appeal dismissed . 
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Before Sir John Stanley* Knight* Chief Justice* and Mr. Justice BnrMtt* 

SYEDA BIBI and another (Plaintiffs) v. MLTG-HAL JAX and others 
(Defendants).* 

Muhammadan laio~—$hia$-~-Waqf~~ Invalid toaqf '—Condition suspending 

operation of iuaqfnamah”~ Condition that waqf-namah should not take 

effect until registration . 

According to the Shia law it is one of the essential conditions precedent to 
the validity of a waqf that it should not he rendered contingent upon any 
future event, whether such event is likely or possible to occur, or even when 
it is certain to occur, such as the beginning of the nest men lb, or the occur- 
rence of the death of the waqf. 

Hence where a Muhammadan of the Shia sect executed a waqf-namah in 
which it was provided that tf this deed of waqf shall come into force from the 
date of its registration, no one shall be at liberty to take any objection, etc.,” 
it was held that this condition was repugnant to the doctrine of the Shia 
law and the waqf was invalid. Agha Ali Khan v. A l ta f Husain Khan (1) 
referred to. 

The facts of this case are fully stated in the judgment- of the 
Court. 

• Messrs. Ah did Rcooof and KaramoA Husain, for the appel- 
lants. . : 

Mr. W. M. Colvin, the Hon’ble Mr. Conlan and Pandit 
Sundar Lai , for the respondents. 

: Stanley, C.J. and Burkitt, J. — This is an appeal from 
a decree of the Subordinate Judge of Jaunpur’in a suit brought 
bv the plaintiff for the recovery of the property of the bite Syed 
H asnn AH by right of inheritance, and for n <b*elarcfion fh-tf a 

* First Appeal No. 000 of 18'.)8 from a decree of M mlvt Mu ham mud Aodul 
Ghafur, Subordinate J udge of Jaunpur, dated the 8th September 1898. 

' (I) (1892) I, U % 14 All, 429. 
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madans, on the 27th. of August, 1886, executed the deed which 
has given rise to this lii ig.it ion. In ir, after a recital of the 
uncertainty of life, the executant, “ with a view to earn merit in 
the next world and to benefit the persons mentioned in this docu- 
ment, ” made a perpetual waqf u for charitable purposes, and to 
benefit the persons mentioned 99 in the doeument according to the 
Muhammadan law of the Imamia sect of the whole of his mov- 
able and immovable property, with the exception of some small 
portions of property which he specified, subject to the conditions 
and details which follow. 

The dead then provides in paragraph 1 that from the date 
of its execution his wife, the defendant Mughal Jan, shall he 
mutawalli, and that after her death certain members of the family 
expressly mentioned, and after them the eldest member of the 
family from generation to generation should be mutawallis. In 
paragraph 2 there is a declaration that Mughal Jan shall receive 
during her life the profits of the properties, after deducting the 
expenses mentioned in paragraphs 8, 4, 5, 6, 7 and 8, and other 
expenses connected with the management, &c., of the waqf pro- 
perties, and (3) that after her Syed Aula. I Husain, Syecl Sarfaraz 
Husain and Syed Asgliar Husain, his nephews, shall receive 
the p?ofits after deduction of expenses, and that when any of these 
persons or their male descendants how low so ever, are no longer 
in existence, the entire profits from the endowed property shall 
be spent in good deeds and proper charities, Then in paragraphs 
3, 4, 5, and 8, provision is made for defraying out of the income 
of the property the following expenses, ziz.— 

(1) The expenses of majlis as the appropriator used to do. 

(2) The expenses of a mosque situate near his house, 

(3) The expense of constructing a well. 

(4) Tiie feeding of travellers. 

(5) The expenses upon his death of holding majlis, recitation 

of Quran and feed log poor persons. 

In paragraph 11 is the following important direction, name- 
ly : — <( This deed of waqf shall come into force from the date of 
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its registration ; no one shall be at liberty to take any objection, 
&o. ?5 Part of the property of Syed Hasan Ali consisted of mort- 
gage securities,* which are not the proper subject-matter of a 
waqf. The Subordinate Judge held that, save and except in res- 
pect of the mortgage securities, the property was validly dedicated 
and created. a waqf and he dismissed the claim of the plaintiffs 
save in regard to the mortgaged property, Hence this appeal. 
Three grounds of objection to the deed have been pressed in 
argument before us on behalf of the appellants. First, it is said 
that the waqf is illusory, that the object of it was merely to 
benefit the widow and the nephews of the waqif, and the male 
descendants of the nephews for all time, and that it was only 
after the extinction of male descendants of the nephews that any 
substantial portion of the property was made available for good 
deeds and charities ; secondly, it was contended that according to 
Shia law, acceptance of the waqf by the beneficiary must be 
proved by substantive evidence, that acceptance cannot be a matter 
of inference merely, and that substantive evidence of the fact 
was not adduced ; and thirdly, it is said that the direction in the 
deed that the waqf shall only come into force from the date of 
registration of the deed is fatal to the validity of it, inasmuch as 
under the Shia law, the operation of a waqf cannot be suspended 
or made to depend upon some future event. From the view 
which we hold as regards this last question, it is unnecessary for 
us to determine the earlier questions which have been discussed. 

Amongst the conditions which, relate to a valid waqt is the 
condition “ that it must be entirely taken out of the waqif or 
appropriator himself, so that if the appropriation is restricted to 
a particular time or made dependent on some quality ox future 
occurrence, it is void 77 (Bailiffs Imamia law, page *218). Quot- 
ing from Mafatek, Mr. Shama Ckuran Sircar in the annotations, 
to his Tagore Lectures of 1874, writes at page 471 as follows : 

« Without difference of opinion waqf should be made at once ; it 
cannot be made to depend on the occurrence of an event (in 
future) unless the same be quite certain and p )sitive. J> And again 
at page 472 of the same Lectures, he gives the following illus- 
tration of the rule If one should say ( I have appropriated 
when the beginning of the month should come, or if Zayid will 
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ivir. justice Manmood elaborately reviewed the various texts 
on this subject in his judgment in the case of Agha Ali Khan v. 
Altaf Hasan Khan (1), and, amongst other quotations, gives at 
p. 466 an extract from the Sharah Larnah Damisbkia, which is as 
follows : — “Besides above mentioned matters tanjiz is one of its 
(waqf’s) conditions. Therefore if he (the waqif) has suspended 
it upon any contingency or quality it is void, except in eases 
when the contingency already exists, and the waqif (appropri- 
ator) is aware of its existence, such as his saying s I have made 
this waqf if to-day is Friday/ such as is the rule in regard to 
other contracts.” The learned Judge then observes that “ it is 
clear from, these texts that the doctrine of tanjis, which is unani- 
mously approved by the highest authorities of the Shia law, 
requires as one of the essential conditions precedent to the validity 
of a waqf that it should not be rendered contingent upon any 
future event, whether such event is likely or possible to occur, 
or even when it is certain to occur, such as the beginning of the 
next month or the occurrence of the death of the waqif, i.e. the 
uppropriator.” 

In the present case the appropriator made the waqf to 
depend upon the happening of a future event, that is, upon the 
registration of the waqf-namah. One of the conditions of the 
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Appeal decreed 


Before Mr. Justice Knox and Mr. Justice Blair. 

HANUMAN PEA BAD and another (Applicants) ©. BH AG- WAT I PRASAD 
and another (Opposite Parties).* 

Oml Procedure Code , section 596— Appeal to Ms Majesty in Council— 
.Decree involving indirectly some question respecting property of the 
value often thousand rupees or upwards . 

When, as in section 596 of the Code of Civil Procedure, it is laid down 
that in order that an appeal may lie to His Majesty in Council the decree to be 
appealed from must involve, directly or indirectly, some claim or question to, 
or respecting property of ten thousand rupees in value or upwards, the refer- 
ence is to suits in existence. It is not enough that the question decided by 
such decree is a question of title which may possibly affect the title of persons 
who are not parties to the decree to property not the subject-matter of the suit 
in which the decree was passed, and concerning the title to which property 
there is no litigation pending. Badha Krishn Das v. Bad Krishn Chand 
(1), Banarsi Prasad v» Kashi Krishna N (train (2), Moofti Mohummud 
Ubdoollah v. Baboo Mootechund (3), and Baboo Gopal Dali Thahoor v. 
T elude Chunder Bai (4), referred to. 

This was an application presented by the respondents in First 
Appeal Is r o. 48 of 1898, asking for leave to appeal to His Majes- 
ty iii Council The suit out of which the appeal in question 
arose was brought by the present applicants for the recovery of 
the village of Kot Kanoarhya as next reversioners to the estate of 
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- Privy Council Appeal No, 1 of 1901. 

I. L. R., 23 All., 415. ; ' (3)' ' (1837) 1 Moo^' tp, A^m, 

1. L. R., 23 All., .227. , / 
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one -.Paltan Singh, who had died in 1822. The defendants to im$ 
the suit were the successors in title of a transferee from Harnam 
Kunwari, one of the widows of Paltan Singh. The applicants 
plaintiffs had succeeded in their suit in the Court of first instance, Rhaowam 

hut on appeal their suit had been dismissed by the High PaASAI) * 

Court, hence the present application. With respect to the require- 
ments of section 596 of the Code of Civil Procedure, it was 
admitted that the value of the subject-matter of the suit was below 
Rs. 10,000, and that the value of the matter directly in dispute 
before His Majesty in Council was also below that sum. But it 
was contended that the appeal involved indirectly questions res- 
pecting property of greater value, inasmuch as the title of other 
persons having an interest in the village of Kot Kamarhya would 
be governed by the decision in the proposed appeal, as well as the 
title of other transferees of other villages belonging to the same 
estate who traced their title through Harnam Kunwari. With 
the application was filed an affidavit, showing that the aggregate 
value of the properties which, it was alleged, would be thus 
affected indirectly by the result of the appeal was about one lakh 
and half of rupees. The further facts in connection with this 
application will be found stated in the judgment in Bkagwati 
Prasad v. Hanuman Prasad (1). 

Pandit Sundar Lai (for whom Pandit Baldeo Bam Dave ), 
for the applicants. 

Pandit Madam Mohan Malaviya (for whom Babu Satya 
Chandra Mukerji ), for the opposite parties. 

Knox and Blair, JJ. — This is an application for leave to 
appeal to His Imperial Majesty in Council. The subject-matter 
of the suit in the Court of first instance was under ten thousand 
rupees in value, but in an affidavit, which is attached to the 
application, it is stated that the title to an eight-anna share in ■ 
maim Kot Kamarhya of Pandit Hira Nand Chau be and of 
Pandit Chattardhari Chaube depends on the decision of the same 
question, and that the title of other .purchasers to the rest of the 
villages mentioned in the schedule annexed to the petition depends 
on the same question. In this way it is sought to make out that, 
though the value of the matter directly in dispute is below ten 
y ' y; (1) 1. 1.4, R., 23 AIL, 87 1 S.C, WeeM j Notes, 1900, p. 197 
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thousand rupees, yet the decree of this Court involves indirectly 
questions to or respecting the entire property mentioned in the 
schedule, which is valued at about 1,50,000 rupees. None of the 
properties which are said to be affected by the decree of this 
Court, and which are not in dispute before us, are or have been 
made the matter of any suit yet instituted. They may or may not 
hereafter be subject-matters of suits. Our decree may or may not 
involve, directly or indirectly, a claim or question to, or respect- 
ing them. At present all this is a matter of pure conjecture. 
The application is therefore opposed ou the ground that as the 
value of the subject-matter is not ten thousand rupees this 
application should be rejected. The question of law, too, which is 
involved, is not a question of great public or private importance, 
and it is urged that for these reasons it cannot be held to come 
within the term <c a substantial question of law.” In support of 
this contention reference is made to the case of Badha Krishn 
Has v. Bad Krishn Ghand (1), and to the case of Banarsi 
Prasad v. Kashi Krishna, Narain (2). We have examined the 
question which is said to be involved, and we determine that it is 
not a substantial question of law within the meaning of the terms 
of section 596 of the Code of Civil Procedure. We are also of 
opinion that when it is laid down that the decree must involve, 
directly or indirectly, some claim or question to or respecting 
property of ten thousand rupees iu value or upwards, the refer- 
ence is to suits in existence and not to suits, if we may so term 
it, in gremio futuri. Iu this view we are supported by what, is 
stated as the unanimous opinion of their Lordships of the Privy 
Council iu the case of Moofti Mohummud Ubdoollak v. Baboo 
Mootechund (3). We may also refer to the observations made 
in the case of Baboo Gopal Loll Thahoor v. Veluk Ohunder Bai 
(4). We therefore direct that this application stand dismissed 
with costs. 

Application dismissed. 

(1) (1901) I. L. R, 23 All, 415. (3) (1837) 1 Moo., I. A,, 363. 

(2) (1901) I. L. R, 23 All, 227, p. 231, '4) (1860) 1 Moo, I. A, 548. 
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Before Sir John Stanley, Knight, Chief Justice, and Mr. Justice BurMtt. 
MATHDEA DAS (Dkhsndaht) v. LACHMAST EAM and anoiheb 
(PlAINTIITS).* 

Civil Procedure Code, section 2te— Execution of decree— Suit for cancella- 
tion on the ground of fraud of a sale held in execution of a decree— 
Proper remedy by application* 

Certain jndgment-debfcors brought a suit against the decree-holders m& 
the auction-purchaser for cancellation of a sale held in execution of a decree, 
upon the allegation that the sale in question had been brought about by 
fraud, the decree having in fact been previously satisfied. Held, that such 
a suit would not lie, the plaintiffs 9 remedy being by application under section 
244 of the Code of Civil Procedure. Prosmm Coomar Sarny al v. Kan Das 
Smyal (1), Dhani Mam v. ChaturUuj (2), Daulat Singh v. Jugal Kimore (3), 
Bimbo n Mohun Pal v. Nunda Lai Dey (4) and MoU Lai Chahrhuity v. 

: Mmdeh Chandra ' Bairagi (5) referred to. . ' ' 

Ih the suit out of which this appeal arose the plaintiffs came 
into Court under the following circumstances. According to : 

; their allegations one Baijnath Prasad^ in execution of a decree 
obtained against them by his father, Diisukh Eai, had caused 
certain property of theirs to be advertised for sale. Upon this 
they sold the property to Sadho Earn and others, and with the 
proceeds thereof paid off the decree. The decree-holder, on 
the 28th of February, 1898, acknowledged this payment, and 
applied to the Court executing the decree that the execution case 
might be struck off*, which was accordingly done. Subsequently 
the decree-holder again took out execution of the same decree, 
and caused the said property of the judgment-debtor to be' put ' 
up for sale on the 20th of February, 1899, and it was sold and ' 

: fep./' Mathura Das*. ; The plaintiffs' thercupoii/filed :: ■■■ 
the present suit against the decree-holder and the auction p U r- 
; chaser, in which they asked that sale of the 20th of February, ■ 
.1899, might be set aside as having been obtained.' by 
that they might be restored to possession of the property. The 
-defendants objected that the suit did not lie, the remedy ''of' Tlief'f 
plaintiffs, if any, being by means of an application under section - 
244 of - the ...pod;© of Civil P roeednre* The Court of first instance;;' 

Snbord inafe J udgo of Goriikhpurl eiitort aincd thi-s 

# First Afpral fioto OiAer No. 14 af U-HJl filin' im s> r^ie f bf P. W. Kox 
;;':;Esq, v lDis net Jufige of dated tbe ; nth \ , 

0) 0^2) U R.» 19 1. A., 1 GIL (3) (1899) 1> L. 14 22 AIL* mg 
(2) L L* ILj 22 All.. 86. , (4; (ISCm I. h, IL S 26 Calc., 324. 

I (5) (1890) L m 14 20 C i0c., 
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objection and dismissed tue sun, reruns ™ 

tiffs’ suggestion that the plaint should be treated as an application 
under section 244, On appeal the lower appellate court ll>i^uc , 
Judge of Gorakhpur) overruled the Subordinate Jucge on o oi.\ 
points, and remanded the case under section 562 ot the Cone. 
From this order of remand the defendant, Mathura Das, appealed 
to the High Court. 

Munshi Gobind, Prasad, for the appellant. 

Mr. S. S. Singh, for the respondents. 

Stanley, C.J. and Beekxtt, J.— This is an appeal from 
an order of the District Judge of Gorakhpur, remanding a 
case under section 562 of the Code of Civil Procedure to the 
Officiating Subordinate Judge of Gorakhpur for determination 
upon the merits. The suit was brought for cancellation of a. 
sale deed executed in favour of the appellant Mathura Das, upon 
a sale had in execution of a decree obtained by two persons, 
Baij Nath and Dilsukh, against the present appellant. The 
allegation of the plaintiffs in the suit is, that the sale was. 
fraudulent, the same having been brought about cotlusiyely 
between the parties after the decree had been satisfied. The 
learned Officiating Subordinate Judge, in a carefully-considered 
judgment, held that the suit was not maintainable, having 
regard to the provisions of section 244 of the Code ol. Civil 
Procedure, and he accordingly dismissed the suit. He also 
on an application made to him to treat the suit as equivalent 
to an application under section 244, refused to do so upon the 

grounds stated at length in his judgment. There was an appeal 

from this decree to the District Judge of Gorakhpur, when the 
learned Judge, after reviewing the authorities, was pleased to 
overrule the deoisiou of the Officiating Subordinate- Judge, and 
to remand the case under the section to which we have referred. 
The District Judae appears to have overlooked the later decisions 
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provisions of section 244, and expressed disapproval of some of 
the earlier decisions. The recent eases in this High Court are the 
case of Dham Bam v, Chaturbhuj ( 1) and the case of Baulat 
Singh v. Jugal Kishore (2), and there are the more recent cases 
in the Calcutta High Court of Bhubon Mohun Pal v. Nunda 
Lai Bey (3) and Moti Lai 0 haler butty v, Russiclt Chandra 
Bviragi (4). In these cases effect is given to the principle laid 
down by their Lordships of the Privy Council, and in the two 
last mentioned cases it was held that the fact that the pur- 
chaser who was no party to the suit was interested in the result 
of the application, was no bar to the application of section 244, 
and that an application to set aside a sale on the ground of 
fraud would come under section 244 of the Code of Civil Proce- 
dure, notwithstanding that the purchase was made by a person 
who was a third party. These authorities abundantly show 
that the Officiating Subordinate Judge was entirely correct in 
the view which he took, and that the learned District Judge 
was in error in reversing his decree. We might also observe 
that in dealing with the authorities of this Court which were 
cited before him, the District Judge lias entirely misconceived 
and misinterpreted them. 

Upon the other question as to whether the suit might have 
been regarded as an application under section 244, this was 
entirely a matter in the discretion of the Officiating Subordinate 
Judge, who gave it his consideration, and came to the conclusion, 
in the exercise of his discretion, that the suit ought not to be 
treated as such an application. We see no reason for interfering 
with the determination at which he arrived. Accordingly we 
allow this appeal, set aside the decree of the District Judge, and 
dismiss the appeal by the plaintiff to him and we restore the 
decree of the Officiating Subordinate Judge directing that the 
suit do stand dismissed with costs. 

Appeal decreed . 

(1) (1899) I. L. R., 22 AIL, 86. (3) (1899) I. L. R,, 26 Calc., 324. 

(2) (1899) I. L. R.. 22 AH, 108, (4) (1896) I. L. R., 26 Calc., 326. 
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Before Sir Joint Stanley, Knight, Chief Justice, and Mr . Justice Burls ltd* 
BAn SI LAB a std others (Defendants) v. DHAPO (Plaintiff).** 

Act No. 1 of 1872 f Indian “Evidence Jet), section 41 — Res judicata-™ 
Evidence— 'Competence of party against whom a former judgment is set 
up as constituting res judicata to shots that such judgment was obtained 
by fraud or collusion — Custom — Sarao gi$-~ Alleged custom of exclu- 
sion of daughters from inheritance to their fathers set up, lut not 
pro ted. 

When a subsisting* judgment, order or decree, which is relevant under 
sections 40, 41 or 42 of the Indian Evidence Act, 1872, is set up by one party 
to a suit as a bar to the claim of the other party, it is not necessary for 
the party against whom such judgment, order or decree is set up to bring a 
separate juit to have the same sat aside, but it is open to such party, in the 
same suit in which such judgment, order or decree is sought to be used 
against him, to show, if such be the case, that the judgment, order or decree 
relied upon by the other side was delivered by a Court not competent to deliver 
it, or was obtained by fraud or collusion, Nistarini Dassi v. Nando Ball 
Bose (1), Rajil “Panda v. Lahhan Sendh Mahapatra (2) and Bansi Lai v. 
Ramji Lai (3) referred to. 

Bemlle that no custom exists in the North-Western Provinces of India 
amongst the members of the Saraogi community by reason of which females 
are excluded from inheriting the property of their fathers. 

The facts of this case are fully stated in the judgment of the 
Court,. 

Pandit Moii Led Helm (for whom Babu Ditrga Charan 
Bcmerji) and Pandit Baldeo Bam Dave, for the appellants. 

Babu Jogindro Nath Chaudhri and Pandit Sundar Lai , for 
the respondent. 

Stanley, OJ. and Burkitt, J.— This is an appeal from a 
decree of the Subordinate Judge of Meerut, passed in favour of 
the plaintiff in a suit brought for recovery of certain zamindari 
property, and also of a sum of money. The facts briefly stated 
are as follows -The property in dispute belonged to one Xshk 
Lai, the father of the plaintiff, Musammat Dhapo. Ishk Lai . 
died in the year 1884, leaving a widow, Musammat Shama, sur- 
viving him, and also two daughters— one a married daughter Jai 
Dei, and the other the plaintiff, who was unmarried. Musam- 
mat Shama died on the 13th of March, 188 6, and after her death 
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•Pirsii Appeal Mo. 303 of 1808 from a decree of Maulvi Muhammad Ismail 
Subordinate Judge of Meerut, dated the 11th October 1808. 1 

(1) (1899) I. L.B., 26 Calc. , 891. (2) (1899) I. L. R., 27 Calc,. 11. 

(3) (1898) I. h. E., 20 All., 370. 



VOL. XXXV.] ALLAHABAD SERIES. 243 

the defendant, Ramji La], who was a brother of Ishk Lai, and 
Daulat Ram, who was a first cousin of Ramji Lai and father of 
the defendants Bansi Lai, Shi tab Eai, Mai Oh and, Tota Ram and 
Pirohu Lai, took possession of the property in dispute. Shortly 
afterwards, in the year 18S9, Jai Dei instituted a suit on behalf of 
herself and the plaintiff against Ramji Lai and Daulat Ram for 
recovery of the property. Jai Dei, who acted in the suit as next 
friend of the plaintiff, Musammat Dhapo, was herself a minor of 
the age of 15 years, and the plaintiff was younger than she. The 
subject-matter of the suit was referred to arbitration on the 12th 
of August, 1889, and on the 20th of June, 1S90, an award was 
made which was confirmed by a decree of the oth of July 1890. 
By the award the property of Ishk Lai, which was of the value 
of about Rs. 50,000, was divided between the litigant parties, two 
sums of Rs. 2,000 each being awarded to the plaintiff, a sum of 
Rs. 7,500 to Jai Dei, and the balance to Ramji Lai and Daulat 
Ram. Subsequently Daulat Ram died, and his sons, defendants 
in this suit, instituted a suit, No. 265 of 189-1, against Ramji Lai 
for partition of the property of Ishk Lai which had been award- 
ed to Daulat Ram by the arbitrators. The plaintiff, Musammat 
Dhapo, intervened in this suit under section 32 of the Code of 
Civil Procedure, and contended that neither the plaintiffs nor 
anybody else had any title to any portion of the estate of Ishk 
Lai ; that she, having been the only unmarried daughter of Ishk 
Lai at the time of his death, was entitled to the whole of his 
estate; that the proceedings taken by Jai Dei in the former suit 
were taken in collusion with Daulat Earn and Ramji Lai and 
were fraudulent. Whether or not the plaintiff was entitled to 
intervene in that suit under section 32 of the Code of Civil Pro- 
cedure is a question which if is unnecessary for us now to deter- 
mine. The Subordinate Judge entertained her objection and dis- 
missed the suit on the 18th of November, 1S95. On appeal the 
High Court set aside the decree on the ground that the decree of 
the 5th of July, 1890, could not be treated as a nullity, as it was 
treated by the Subordinate Judge, unless it was first set aside by 
a Court of competent jurisdiction. During the pendency of that 
appeal to the High Court, namely, on the 29th of May, 1S9G, 
Musammat Dhapo instituted the present suit against Musammat 
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Jai Dei, Ramji Lal and the sons of Daulat Ram ? who was then 
dead, for possession of the property of Xshk Lal which had been 
acquired by them under the award; alleging that the arbitration 
proceedings and the decree passed thereon were illegal and void as 
against her. On the 5th of May, 1898; she applied for liberty to 
amend her plaint by adding a prayer to have the award and the 
decree thereon set aside, and leave to do so was granted on the 
20th of May, 1898, and the plaint was amended. The defence 
of the defendants is, first, that the claim is barredby the statute 
of limitation ; secondly, a traverse of the alleged fraud; and, 
thirdly, that amongst Saraogis, the sect to which the parties 
belonged, daughters are excluded from inheriting their father’s 
property. The plaintiff only attained majority on the 8th of 
December, 1893, and it is admitted that the suit was in time at the 
date of the presentation of the plaint. But the defendants’ 
case is that, so far as the plaintiff sought in her plaint to have the 
award and decree set aside, her claim is statute barred, inasmuch 
as. it was not raised until the 20th of May 1898. The Subordi- 
nate Judge decided the several issues in favour of the plaintiff, 
and hence the present appeal. 

In the first place, it is contended on behalf of the defendants 
that the amendment of the plaint changed the character of the 
suit and ought not to have been allowed. Let us see if this is so. 
In her plaint as it originally stood the plaintiff alleged in the 
5th paragraph that Jai Dei, Daulat Earn, and Ramji Lal filed a 
collusive arbitration agreement on the 12th of August 1889, and 
that Jai Dei agreed to the arbitration on her behalf. In the 
11th paragraph she avers that the arbitration proceedings, the 
award and the decree thereon are all illegal, ineffectual and null 
and void against the plaintiff, as was held by the Subordinate 
Judge iu the suit to which we have referred ; but that in spite of 
this the defendants continue in possession of the property in suit 
without any right ; and in the 12th paragraph she alleges that 
the possession of the property in dispute by the defendants was 
the result of joint collusive proceedings taken by them during 
the minority of the plaintiffs in order to deprive her of her right. 
Then in tne prayer she asked, amongst other things, for posses- 
e property, and also for any other relief to. which she ’ 
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may be justly entitled in the opinion of the Court. From this it 
appears that in the plaint as it originally stood, allegations of 
fraud and collusion on the part of the defendants were made in 
the most clear and distinct terms. Subsequently, however, as we 
have said, to the institution of this suit the decree of the High 
Court was passed in suit No. 265 of 1894, in which the learned 
Judges held that the decree of the 5th of July, 1890, could not be 
treated as a nullity* and accordingly the plaintiff, it may be, ex 
ahundanti cautela applied for and obtained liberty to amend the 
.plaint, and inserted an express prayer that the arbitration award, 
dated the 20th of June, 1890, and the decree, dated the oth of July 
1890, passed thereon, might be set aside ; and also in the body of 
the plaint in the 4th and 6th paragraphs statements to the effect 
that the suit instituted by Jai Dei on her own behalf and on behalf 
of the plaintiff was a fraudulent proceeding, and that the award 
and decree were fraudulent and should be set aside. It appears 
to us that the amendments made in the plaint in no way altered 
the character of the suit. The substantial relief sought by the 
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rims as follows : — ^ Any party to a suit or other proceeding may 
show that any judgment, or order, or decree which is relevant 
under section 40, 41 or 42, and which has been proved by the 
adverse party, was delivered by a Court not competent to deliver 
it, or was obtained by fraud or collusion. In the. present case we 
find the decree of the 5th, of July, 1890, which was relevant 
under section 40, set up and proved by the defendants, the parties 
adverse to the plaintiff, as an answer to the plaintiff’s claim, and 
according to the clear and explicit language of section 44, the 
plaintiff is entitled to show that the decree so relied upon was 
obtained by fraud or collusion. We are bound to consider the 
section according to the plain meaning of the language used, unless 
we can find in it or in any other part of the Act, anything that 
wall either modify or qualify the language. This we have not 
been able to find, nor has our attention been called to any words 
in the section or in any other part of the Act, which modify 
or qualify the plain meaning of the language used. The author- 
ities upon the question as to the powers of a Court to treat 
decrees which had been obtained by fraud as nullities are reviewed 
at some length in the judgment of a member of this Bench, which 
was delivered by him while sitting as Judge on the original side 
of the High Court at Calcutta in the ease of Nistarini Dassi v. 
Nundo Lall Bose (1). In the later case of Rajih Panda v. Laic- 
han Send h Mahapatra (2) the true meaning and effect of sec- 
tion 44 of the Evidence Act were also considered. In that case 
the plaintiff, in a suit to recover possession of a tank as well as 
damages, adduced in evidence a petition of compromise and a 
decree obtained upon it in a previous suit between the same 
parties relating to the same tank, and the defendant stated that 
the decree was obtained by fraud, and therefore was not binding 
upon him. The Court of first instance held that the plea of 
fraud was not proved, but on appeal by the defendant to the 
District Judge the decree of the Court of first instance was sot 
aside without coming to any definite finding on the question of 
fraud. Against this decision the plaintiff appealed to the High 
Court, when Stevens, J., reversed the decree of the District 
Judge, and restored that of the Munsif, on the ground that the 
(1) (1890) L L. II, 20 Calc,, SOL (S) (1309) 1. L. XL, 2? Calc.* II. . 
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case was concluded by the decree in the previous suit, and so 
long as that decree was not set aside, either by proceedings duly 
taken in that suit, or by separate suit brought for the purpose, it 
was not open to the defendant to challenge it in any subsequent 
suit in which it was used as evidence against him. Against this 
decision the defendant preferred an appeal under Clause XV of 
the Letters Patent, and it was held by Maclean, C.J. and Ban- 
erji, J., that under section 4.4 of the Indian Evidence Act, the 
defendant was entitled to show that the decree was obtained by 
fraud, and the case was accordingly remanded. The section of 
-the Indian Evidence Act relied upon, in our opinion, amply 
justify this decision, and we see no reason to dissent from it. 
Irrespective, therefore, of the amendments in the plaint by which 
the plaintiff sought in express terms that the award and decree 
might be set aside, we are of opinion that on her suit as originally 
framed she was entitled to ask the Court to treat the award and 
decree as nullities, in the event of her establishing by evidence 
that they were procured by fraud or collusion. On this ground, 
therefore, the appeal fails. 

It has been further contended on the part of the appellants 
that the claim to have the award and decree set aside is barred 
by limitation, inasmuch as the amendments were made after the 
claim to set aside the deed was time-barred. As we hold that 
the plaintiff was entitled to obtain from the Court the relief 
which she sought upon her claim as it originally stood, it becomes 
unnecessary to determine this point. But we may say that, 
unless the amendments were improperly allowed or ought not to 
have been allowed by reasons of their converting the original 
suit into a suit of another and inconsistent character, there is no 
substance in the argument. For * these reasons we hold that the 
statute of limitation furnishes no answer to the plaintiff's suit* 

The appellants next contended that the plaintiff has no title to 
the property in suit, inasmuch as according to the custom estab- 
lished amongst Saraogis females are excluded from inheriting. 
The evidence given upon this subject is conflicting. A number 
of witnesses were examined in support of the custom, blit their 
evidence is very vague and unsatisfactory* In several cases*givea 
ip illustrations of the existence of the custom uncles succeeded 'to 
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the exclusion of daughters; but whether or not this was due to 
the existence of the alleged custom depended on the fact whether 
or not the property was the exclusive property of the daughters' 
fathers, and not the joint property of their fathers and uncles. 
The witnesses no doubt in each case depose in a cut and dry state- 
ment that the fathers were separate from their brothers, but what 
their means of knowledge of this fact was is not shown. They 
are mere bald statements. In several instances it is clear that the 
daughters did not acquiesce in the existence of the alleged custom, 
for the question was referred to and decided by panchayats. No 
wajib-nharz was adduced in evidence in which any such custom 
was recorded. The evidence of nne of the witnesses for the 
appellants, Kishen Sahai, goes to show that there was no uniform 
or established or recognised custom. He says that he believed 
that daughters inherit their fathers' estate, and that he enquired 
from members of the brotherhood whether this was so or not, 
and that some of them said that the daughters did inherit and 
some that they did not. In the absence of evidence to rebut the 
evidence of the defendants' witnesses, it would be difficult, upon 
the evidence which was adduced by the defendants, to hold that 
the alleged custom was proved ; but when we consider the 
evidence of the witnesses who have been examined on behalf of the 
plaintiff, it becomes clear beyond any doubt that no such custom 
existed. A number of respectable witnesses were exaaiined on 
behalf of the respondent, who deposed to a number of instances 
in which daughters succeeded to their father's property to the 
exclusion of uncles and cousins. One case was particularly 
noticeable ; it was a case of one Bahai Singh, who died worth 
property of the value of more than one and a half lakhs of rupees 
consisting of three or four villages, some 50 shops and 25 houses. 
Bahai Singh's own brother was alive at the time of his death, 
and yet his (Bahai Singh's) da ug! iter inherited the property. If 
there had been any such custom as is alleged by the respondents, 
it is most unlikely that Bahai Singh's brother would have allowed 
the daughter to take and hold this property. The weight of 
evidence is entirely on the side of the respondent. We agree, 
therefore, with the learned Subordinate Judge that the defendants 
have wholly failed to establish the alleged custom. 
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We now come to the last and most important issue raised in 
the ease, namely, whether or not the arbitration proceedings and 
the award and decree thereon were tainted with fraud. It is clear 
that Musammat Jai Dei was not a tit and proper person to act as 
next friend of her sister in the suit which she instituted. In the 
first place, her interest and that of the plaintiff were seriously 
conflicting, inasmuch as in no event had Jai Dei, who was a mar- 
ried daughter, any interest in her father’s property, and yet in 
the suit she claimed to have a right to a share. This fact was 
evidently not brought to the notice of the Court when permission 
was given to her to act as a next friend of the plaintiff. In the 
next place, Jai Dei was at the date of the institution of the suit 
herself a minor, she being only 15 years of age, and therefore 
incapable of protecting the plaintiff’s interests. This fact was 
also suppressed from the Court. Again, no relative of the plain- 
tiff was appointed an arbitrator to look after her interest. All 
the arbitrators appear to have been relatives of, or connected 
with, the other parties to the proceedings. Then there is the 
further fret that out of the estate of her father, which was of the 
value of at least Rs. 50,000, the trifling sum ofRs. i, 000 only 
was awarded by the arbitrators to the plaintiff, while Jai Dei, 
who was not entitled to any share in it, got Rs. 7,500, and the 
balance was given to DaulatRam and Ramji Lai. These matters 
alone would bo sufficient, in our opinion, to establish the plain- 
tiff’s allegations of fraud and collusion. It is clear from them 
that the plaintiffs’ interests were sacrificed by the parties who 
promoted and carried out the arbitration proceedings, and obtain- 
ed a decree upon the award. Res ipsa loquitur. That this was 
so, is placed beyond all doubt by the evidence of some of the 
witnesses who were examined. Kishen Sahai, a witness for the 
defendants, who is the elder brother of the husband of Jai Dei 
and acted as attorney for Musammat Jai Dei in the arbitration 
proceedings, in the course of his evidence stated that he had 
spent, about two and a half or three thousand rupees, in proceed- 
ings taken on behalf of Jai Dei. He admitted that lie believed 
that daughters inherited their fathers’ estate, but that the defen- 
dants, Daukfc Ram and Ramji Lai, told him that he “ should 
refer the case to arbitration in respect of the questions between. 
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the parties, otherwise he would have to fight the case up to 
the High Court and would be ruined.” It is apparent from 
this that Kishen Sahai had a personal interest in the success of 
Jai Dei’s claim. Another witness, Din Dayal, who is a son of 
the defendant Ramji Lai, deposed that the last witness, Kishen 
Sahai, told him that the matter should be referred to arbitra- 
tion; that if the defendanls, i.e. Ramji Lai and Daulat Ram, 
would not refer the matter to arbitration, they as well as bis 
principal, that is, Jai Dei, would be deprived of the property, 
inasmuch as the entire property would go to the plaintiff, Mn- 
sammat Dhapo ; that afterwards they consulted pleaders on the 
subject, and learnt from them that these parties would get no 
share, and that Musammat Dhapo’s right wonld be maintained. 
He further said that the arbitrators did not decide the question 
as to whether or not the plaintiff was entitled to the property, 
inasmuch as they had asked them to award something to such 
persons. This evidence, if true, and we see no reason for 
disbelieving it, shows beyond any doubt the fraudulent nature of 
the arbitration proceedings. Another witness, Kabul Singh, who 
appears to have been an acquaintance and friend of Ramji Lai and 
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a share in it, and that therefore there should be appointed arbitra- 
tors who would divide the estate amongst all the persons.” We 
have no reason to doubt the credibility of this evidence. It is 
consistent with the other facts which have been established by the 
plaintiff in connection with the arbitration proceedings, and we 
believe it to be true. It places beyond doubt the truth of the 
plaintiff’s allegation that the award and the decree thereon were 
obtained by fraud and collusion. It appears to us that not 
merely was a gross fraud committed upon the plaintiff, bat that a 
fraud was also practised upon the Court in suppressing the true 
state of facts when permission was given to Jai Dei, herself then 
a minor, to act as next friend of the plaintiff. We, for these 
reasons, entirely concur in the view expressed by the learned 
Subordinate Judge and have no hesitation in dismissing this 
appeal Accordingly we dismiss the appeal with costs. 

Appeal dismissed* 


Bansi Lad 


Dhafo, 


Before Mr, Justice Saner ji and Mr. Justice Aifcman. 

SAIYID A LI KHAN and others (Defendants) v. DEBI PKASA.D 
(Plaintiff).* 

Act So, IX of 1872 (Indian Contract Act), section 17 6—Iaivnor and 
pawnee Suit to recover balance of debt after sale of articles pawned 
—Limitation— Act So. XV of 1877 ( Indian Limitation Act), schedule 
II, article 57. 

Meld, that the limitation applicable to a suit brought by a pawnee to 
recover the balance of his debt after accounting for the proceeds of the sale 

of the articles pledged is that prescribed by Article 57 of the second schedule 

to the Indian Limitation Act, 1877, namely, three years, and the terminus a 
quo the date of the loan. Madan Mohan Lai v. Kanhai Lai (1) and Sam 
Chandra r, Antaji (2) referred to. 

The facts of this case sufficiently appear from the judgment 
of the Court, 

Pandit Moti Lai J\shfu and Maulvi Ghulan Mwjtaba, for 
the appellants. . 

The Hon’ble Mr. Gonlan and Pandit Sundar Lai, for the 
respondent. ' / , . 
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Banebji and Aikman, JJ. — The first question we have to 
' determine in this appeal is, whether the suit of the plaintiff- 
respondent was barred by limitation. The plaintiff stated that 
he had money dealings with the defendants who borrowed 
different sums of money from him from time to time since 1379. 
To secure these loans they pledged jewellery and other movable 
property. This property the plaintiff alleges has been sold by 
him under the power vested in him by section 176 of the Con- 
tract Act, and a balance is due, which he seeks to recover person- 
ally from the defendants. As has been stated above, the dealings 
began in 1879; the last advance actually made was on the 5th of 
November, 1886. Interest is said to have been paid from time 
| to time, but no interest was paid after 1888. The present suit 
was brought on the 20th of December, 1897. The plea of limi- 
! tation was set up by the defendants, but it was overruled by the 
Court below, which decreed the claim. It is contended on 
behalf of the appellants that the article of schedule ii of the 
Limitation Act applicable to the suit is article 57. The Court 
below has applied article 120, being of opinion that no other 
specific article of the schedule is applicable. It has computed 
the period of limitation from the 23rd of February, 1897, when 
the plaintiff sent a notice to the defendants demanding payment 
of the balance alleged to he due by them. The learned counsel 
for the respondent admits that that date cannot be regarded as 
the date on which the plaintiff’s right to sue accrued. But he 
urges that the right came into existence on the date on which, after 
the sale of the movable property pledged to him, the plaintiff 
discovered that there was a balance still due. It has been held 
by this Court that a suit to recover personally from the debtor 
the amount of a loan for which movable property is pledged is 
governed by article 57 of schedule ii of the Limitation Act.— 
Madcon Mohan Lai v. Kanhai Lai (1), It was also held in that 
case that the six years’ limitation prescribed by article 120 
applies to a claim to enforce the pledge. This is admittedly not a 
suit to enforce a pledge. In our opinion the claim is ona to 
recover the unpaid balance of a loan, that is to say, it is a suit’ 
for money payable to the plaintiff for money lent by him, a suit 
(I) (1895) I, L. It., 17 All., rn. 
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which, is specifically provided for by article 57. The fact that 
movable property was pledged as collateral security does not, in 
our judgment, render the suit a suit of any other description 
than that to which the article referred to above applies. This 
view is supported by the ruling of the Bombay High Court in 
Ram Chandra v. Antaji (1) cited in Rlvaz on the Limitation 
Act, p. 122. There it was held that a suit by a pawnee to 
recover the balance due on his debt after accounting for the pro- 
ceeds of the sale of the articles pledged must be brought within 
three years from the date of the loan. That case is on all fours 
with the present, and we agree with the view adopted in it* The 
learned Subordinate Judge thinks that section 176 of the Con- 
tract Act conferred a new right on the plaintiff, and this was 
the contention of the learned advocate for the respondent. In 
our opinion this view is erroneous. What the plaintiff seeks to 
recover is the balance of the loan given by him to the defend- 
ants. That loan was secured by the pledge of movable property. 
Section 170 of the Contract Act gives the pawnee the right to 
bring a suit on the debt, retaining the article pledged as collateral 
security. It also empowers him to sell the thing pledged after 
giving reasonable notice, and to recover the balance of the debt, 
if any, remaining after such sale. The original contract of loan 
is not put an end to or superseded, and no right which did not 
exist before has accrued by the sale. In the present case, as the 
last item of loan was, as already stated, given in 1886, and as the 
suit was brought long after the expiry of three years from that 
date, or from the latest payment of interest, it; is . clearly beyond 
time. This is sufficient for the disposal of the appeal We set 
aside the decree of the Court below, and dismiss the plaintiffs 
suit with costs in both Courts, 

Appeal decreed. 

(I) Bom* 1886, p. 161* 
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Before Sir John Stanley, Knight, Chief Justice. 

EMPEROR v. GULZARI LAL * 

Act Ko< XLV of I860 f Indian Penal Code), section 4QG— Criminal breach 
of tm$i~ Charge— Criminal Procedure Code , sections 22 2, 23 E 

Where an accused person is charged with having misappropriated or 
committed criminal breach of trust in respect of an aggregate sum of money, 
the whole sum being alleged to have been wrongfully dealt with by the 
accused within a period not exceeding one year, the mere fact that the items 
composing the such aggregate sum are specified and may be more than three 
in number will not render the charge obnoxious to the prohibition implied by 
section 234 of the Code of Criminal Procedure. Suhralmmia Ay gar v. King - 
Kmjperor (1) distinguished. 

The applicant in this case was charged with having com- 
mitted the offence of criminal misappropriation or cheating in 
respect of an aggregate sum of Rs. 37-3-6 representing various 
amounts collected by him under false pretexts from certain 
tenants, and was sentenced therefor to two years’ rigorous impri- 
sonment. He appealed from this conviction and sentence to the 
Sessions Judge, who maintained the conviction, whilst reducing 
the sentence to one of eighteen months. Against this order an 
application for revision was presented to the High Court, and 
there it was argued, as it had been argued before the Sessions 
Judge, that the charge was illegal, having regard to the ruling of 
the Privy Council in the case of Siobrahmania Ayyar v. King - 
Emperor (1). The charge in the present case was a charge of 
misappropriating the sum total of different items, ail alleged to 
have been collected by the applicant within a period of less than 
one year, but it further specified the various items collected, 
which were more than three in number. 

Babu Saiya Chandra Maher ji y fox the appellants. 

The Assistant Government Advocate (Mr. W. IL Porter ) } 
for the Crown. 

Stanley, C*J.— There are no grounds for this application* 
Giilzari Lai was tried and convicted of the embezzlement of sums 
of money amounting in the aggregate to Rs. 37-3-0, moneys paid 
to him as patwari of a certain village by the tenants tinder the 

* Criminal Revision No. 890 of 1001. 

(1) (1901) I, L 11, 25 Mad., Cl : & C ? 5 0. W. % SCO. 
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Court of Wards, and which he represented that he had authority 
to collect. In the charge the aggregate amount of the items is 
stated, and, in addition to that, the particulars giving the dates 
and the amounts of three payments are also stated. It is to be 
observed that the alleged criminal breach of trust was committed 
within the period of one year, and therefore the provisions of 
sub-section 2 of section 222 of the Code of Criminal Procedure 
apply. This sub-section is in the following terms : — <l When 
the accused is charged with criminal breach of trust, or dishonest 
misappropriation of money, it shall be sufficient to specify the 
gross sum in respect of which the offence is alleged to have been 
committed, and the dates between which the offence is alleged 
to have been committed, without specifying particular items or 
exact dates, and the charge so framed shall be deemed to be a 
charge of one offence within the meaning of section 234 : provided 
that the time included between the first and last of such dates 
shall not exceed one year.” It seems to me clear that particulars 
as required l>y this section had been given — in fact more particu- 
lars than it was necessary to give to the accused were given in 
the charge. It has been argued by the learned vakil for the 
applicant that because it was in the power, or may have been in 
the power, of the prosecution to supply fuller particulars, they 
ought to have done so, and are not entitled to the benefit of the 
latter part of the section. I find, however, nothing in the Code 
of Criminal Procedure to warrant such an argument. This case 
is not governed by the decision of their Lordships of the Privy 
Council in the case of Snhrahmania Ayyar v. Ring-Emperor 
(1), inasmuch as in that case the offences with which the accused 
was charged extended over a period longer than a year. For 
these reasons the application is refused. The applicant must 
surrender himself and undergo the rest (if his sentence. 

(1) (1901) I. L. R.» 25 Mad,, 61, S. C., 5 C. W. N„ 866. 
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Before Sir John Stanley, Knight, Chief Justice. 

EMPEROR v. KALI C HA RAN Ain> othbbs.* . 

Criminal Procedure Code, section 188 —Offence committed outside British 

India ty a Native Indian subject of Mis Majesty— Certificate of 

JPoHtiedl Agent not obtained before making inquiry. 

Where an inquiry into an offenee to which section 188 of the Code of 
Criminal Procedure was applicable was commenced without the certificate 
provided for by that section having been obtained, it was held that the proceed* 
mgs were void, and that the subsequent commitment to the Court of Session 
must be quashed, notwithstanding that the necessary certificate was in fact 
granted some days before the commitment was made, though at the time of the 
commitment being made it had not come into the hands of the Committing 
Magistrate. 

Isr this ease certain persons, Native Indian subjects of His 
Majesty, and residents of a village in the Basti district, were 
charged before a first class Magistrate of that district with 
the offence of daeoity, alleged to have been committed by them 
in Nepal. At the time when the inquiry before the Magistrate 
commenced no certificate, such as is required by section 188 
of the Code of Criminal Procedure, had been obtained. The 
Magistrate committed the accused to the Court of Session on the 
21st of November, 1901, the necessary certificate up to that time 
apparently not having reached him. At that time, however, the 
certificate of the Political Ageist in Nepal was in existence, 
having been signed by the Political Agent on the 19th of 
.November. On the commitment coming before the Sessions 
Judge, he referred the case to the High Court with a view to 
the commitment being quashed as illegal owing to the absence of 
the requisite certificate. 

The Assistant Government Advocate (Mr. TF. K» Porter) 
in support of the order of the Magistrate. 

Stanley, O.J. — This is a reference by the learned Sessions 
Judge of Gorakhpur, submitting the record to the High Court 
with a recommendation that the commitment of the accused Kali 
Charan Arakh, Behari Arakh, and Girdhari Arakh, who are 
British subjects, be quashed under section 215 of Act No. V of 
1898, on the ground that the same was illegal. The offence with 
which the accused are charged is alleged to have been committed 
in Nepal. The Magistrate inquired into the charge -without 

# Criminal Reference No. 48 of 190;% 
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saving th© certificate of the Political Agent of Nepal as required 
by section 188 of the Code of Criminal Procedure. This section 
provides that no charge as to, among others, an offence committed 
beyond the limits of British India, or by a British subject in the 
territories of any Native Prince or Chief in India, shall be 
enquired into in British India unless the Political Agent, if there 
be one, for ihe territory in which the offence is said to have been 
committed, certifies that, in his opinion, the charge ought to be 
enquired into in British India. It is admitted that the certificate 
of the Political Agent in Nepal was not obtained before the 
commencement of the inquiry by the committing Magistrate, 
although it was subsequently obtained. It appears to me that 
under the language of this section the obtaining of such certificate 
is a preliminary requisite to the holding of an inquiry into such 
a charge. The alleged offence having been committed without 
the limits of British India, the section forbids any inquiry until 
the certificate has been obtained. I think, therefore, that the 
commitment was illegal, and I declare it to he so and quash the 
commitment. It will be open, however, to the Magistrate to 
institute criminal proceedings de novo against the accused in 
accordance with law. 

[See in this connection the cases of Queen-Empress v. Ram 
Sundar (1) and Queen-Empress Kathapermnal (2), in which, 
however, there was no certificate at all in existence at the time of 
the commitment being made. — Em] 
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Before Sir John Stanley, Knight, Chief Justice, and Mr. Justice BurbiH. 
HAMID ALI and another (Plaintiffs) ■«. MOTAWAE HUSAIN KHAN 
and another (Defendants).* 

Muhammadan Baw—Shias — Wa^f—Fssentials of a valid wayf according to 
the Shia law — Illusory dedication. 

One Muhammad Faiyaz Ali Khan, a Muhammadan of the Shia sect, on the 
7th of May, 1878, caused to be drawn up a a instrument, by which he purported 
to make a waqf of the whole of his property. This instrument, beyond the 

* First Appeal No. 2 of 1899 from a decree of J. Denman Esa.. District 
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bare statement that the property was constituted waqf, contained no specifica- 
tion of the purposes to which it was to be devoted. The settlor, however, after 
naming himself as the mutawalli of the waqf property during Ms life, went 
on to declare that the precise purposes of the dedication, and the mode in 
which the waqf property was to be managed, would be set forth in a will which 
the settlor was about to execute. But he added that the future will should 
always be acted on after his death, and, so far as he himself was concerned, 
laid down no rules for the management of the waqf property. On the 11th of 
May, 1878, the instrument above referred to and the will were executed by 
Faxyaz AH Khan, and they were both registered on the 13th of the same month. 
The will provided for the succession to the office of mutawalli after the death 
of the testator, and laid down certain tc rules of practice ” to be observed with 
reference to the management of the endowed property. These rules of practice 
for the most part merely enjoined upon the mutawalli the keeping up of the 
reHgious observances which had been usually performed by the testator in Ms 
life-time, and which were no more than such ceremonies as would ordinarily 
be performed by a pious and well-to-do Muhammadan of the sect to which the 
testator belonged. The tenth paragraph of the rules of practice did, however, 
provide that should the settlor have left any debts t( the succeeding mutawalli 
should pay them first of all by curtailing all the expenses" The former of 
these two documents, while reciting that the waqf was created “ in order to 
obtain benefit in the next world,” also provided that the property dealt with 
thereby should “ under no circumstances be made the subject of inheritance,” 
and otherwise clearly indicated that the object of the waqf was very largely 
the preservation of the property in the hands of the settlor’s descendants. 
After the execution of these documents the settlor never had himself recorded 
in the Revenue records as mutawalli instead of proprietor, and his son, the 
succeeding mutawalli, was recorded as proprietor and not as mutawalli. 

Meld by Stanley, C.J., that the so-called waqf- namah was invalid, for the 
reason, chiefly, that there was therein no specific dedication to religious or char- 
itable uses, such as was necessary to constitute a valid waqf. The subsequent 
will could not be prayed in aid to complete the transaction, inasmuch as under 
the Muhammadan law applicable to the Shia sect a waqf could not be created 
by will. It appeared moreover that the settlor’s intention was to suspend the 
operation of the waqf -namah until after his death, which also was not permis- 
: sible according to the Shia law. • If the two documents could be read together, 
even then the waqf would be Invalid, as it appeared that the dedication was 
not .so much intended to satisfy pious or charitable objects as to secure the 
preservation of the donor’s property for his family. Agfa a Ali 'Klimt v. Alia f 
Hasan Khan ( 1), Ahdul G-anne Kasam v. Hussen Miya BaMmtulla (2); 
Mahomed Hamidulla Khan v. Loiful Hug (3) ; Pathulcuiti v, Avatha- 
alcuiii (4) and Syeda JBihi v. Mughal Jan (5) referred to. 

Pep Bubkitt, J. — The waqf-namah and the, will could be read together a® 
constituting but one transaction, which was not therefore open to the objection 

(1) (1892) I. L. B., 14 All., 429. (3) (1881) I. L. JR, 8 Calc., 744 

(2) (1873) 10 Bom, H. 0. 7. (4) (1888) I. L. R., U Vad, f . 66, ; . 

' ' (5) Sup ra> p. 231$ 8. (A, Weekly Notes, 1903, p, 32. 
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of being* a testamentary waq£, inasmuch as the dedication was made by the 
waqf-nam&h, and the will did not purport to make any testamentary dispo- 
sition in favour of the succeeding mutawalli, but merely recited the dedication 
made in the waqf-namah, and then went on to lay down certain rules as to the 
management of the property. But even so the waqf was invalid as not being 
a real and substantial dedication to religions or charitable purposes, but under 
the guise of such dedication an attempt to preserve the property intact for 
the benefit of the settlor’s family. Apart from this, the provisions of the 
tenth paragraph of the rules of practice referred to above as to the payment 
of the settlor’s debts by the succeeding mutawalli were of themselves sufficient 
to invalidate the waqf. It was further open to considerable doubt whether, 
under the circumstances of the case, the settlor had ever taken such possession 
as mutawalli of the waqf property as is requisite under the Shia law. 

The facts of this case are fully stated in the judgments, the 
material portions .of the documents in question being set forth at 
length in the judgment of Stanley, 0. J. 

Maulvi Muhammad Ishaq Khan and Munshi Gulzari Lal f 
for the appellants. 

Pandit Sundar Lai and Pandit Mali Lad Nehru , for the 
respondents. 

Rtjrkitt, J.— This is an appeal against a decree of the District 
Judge of Allahabad, dated September 19th, 1898, by which he 
dismissed the plaintiffs’ suit. 

The reliefs asked for by the plaintiffs in the prayer to their 
plaint were— (1) for the removal of the first-named defendant, 
Mujawar Ali, from the office of mutawalli of certain property 
detailed in the plaint, which the plaintiffs alleged to be waqf or 
endowed property; (2) for a declaration that that property was 
not saleable in execution of a decree obtained by the second 
defendant, Musammat Dhan Devi, that the sale of that property 
and its purchase at the execution sale by Musa m mat Dhan Devi 
.W£is null and that her possession was unlawful. ' ' u 

The first defendant did not appear to defend the suit. The 
second defendant denied that the property in suit was waqf, and 
also pleaded that on the death of Faiyaz Husain Khan, father of 
the first defendant, the alleged waqif, the property was recorded 
by the Revenue authorities in the aun of his son, the first defen- 
dant, ns full owner, who, as such, mortgaged the properties in suit 
to her deceased husband, Mol Narain, who took the mortgage in 
good faith ; and without any knowledge of the alleged waqf. 
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The learned District Judge found that the waqf was valid, 
but also found that it had never been acted on. He, therefore, 
dismissed the suit.. The plaintiffs appeal. They by their memor- 
andum of appeal contend that there are no grounds for the finding 
that effect was not given to the waqf, and that it is a valid and 
BwhUtyJ, subsisting endowment. 

The waqif, Muhammad Faiyaz Ali Khan, was a Muham- 
madan of the Shia sect. In considering this appeal w© have, 
therefore, to apply to it the rules of the Shia law regarding waqf. 
Those rules will be found at great length in the elaborate judg- 
ment of Mr. Justice Mahmood, when delivering the judgment of 
the Full Bench of this Court in the case of Agha Ali Khan v. 
AUaf Hasan Khan (1). 

The waqf-namah under consideration in this appeal is made 
. up of two parts, one purporting to bear date of May 7th, 1878, 
and the other (which is called a will) being dated May 11th, 1878. 
But as a matter of fact they constitute but one instrument ) 
and though the first part may perhaps have been written out on 
May 7th, both parts were executed and attested by the same wit- 
nesses on one and the same day, namely, May 11th, and were 
both presented for registration on May 13th by the executant, 
Muhammad Faiyaz Ali Khan, 

It was contended that under the rule laid down in the case 
cited above the appropriation of the property in the present case 
was bad as being a testamentary waqf, in which possession had 
not been given by the waqif to the mutawalli. Such is not the 
casein my opinion. The first part of the waqf-namah is that 
which contains the dedicatory words. It is in this part that the 
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waqf-namah, aad it is under that part, and not under the will, 1902 
that the settlor’s son, the first defendant,.' would have taken as kamip Am 
mutawalli. Therefore, in my opinion, the appropriation is not 
nugatory as being a testamentary waqf. 

Turning now to the waqf-namah, the first and most important 
matter to be ascertained is the object for which the waqf was Bur7citt f J". 
constituted. 

As to that question the settlor leaves no room for doubt. The 
waqf-namah begins with an assertion that “ it is incumbent on 
every individual to protect his life and property, and life is tran- 
sient,” especially in his case, as he had been “ unwell for a ' long 
time,” and that, therefore, he had dedicated the property now in 
dispute to the Hazrat Imam Hussain "in order to obtain benefit 
in the next world” and has retained the ownership in his own 
hands as mutawalli and manager for his life without any power 
to transfer. That proprety, he adds, “ shall never , and under no 
circumstances, be made the subject of inheritance.” In the 
second part of the waqf-namah he sets forth more fully his 
reasons for, and the object of, the dedication. After again alluding 
to his illness and that “transient life is uncertain,” the settlor 
proceeds as, follows: — * fC As I myself have seen the condition of 
my own four brothers and the ruin and miserable state of their 
property and families and children after their death, it is neces- 
sary and incumbent on me to make some arrangement of my 
property. I have, therefore , dedicated the whole of my property 
detailed below to God, the Apostle, and the holy Imams (on 
whom be peace), to obtain an everlasting benefit in the next 
world, and have appropriated the same by executing the waqf- 
namah, dated 7th May.” There is a declaration that the endowed 
property shall never be open to inheritance. The meaning of the 
above clearly is, that the settlor having seen the miserable condi- 
tion to which his four brothers and their families and children 
and property had been reduced (presumably because the proper- 
ties of his four brothers, being subject to the law of inheritance, 
had been wasted, and their families reduced to indigence) felt it 
incumbent on himself to make (i some arrangement ” of his own 
property to avoid those evils. With this object the plan lie 
adopts is to make a dedication of it to the Hazrat Imam Husain 
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in : o;rder to .obtain-, benefit in the next world. That is; to say, he 
attempts to establish a perpetuity in favour of his own descen- 
dants as beneficiaries, an estate which shall not be subject to the 
law of inheritance, which shall not be susceptible of transfer, and 
which therefore cannot be wasted by his descendants as. the pro- 
perties of his brothers had been wasted. And this lie purports to 
1 do under the guise of a dedication to God, the Apostle, and the 
: , Beyond' this there is, no dedication of any - sort. 
There is no dedication (such as is usual in waqfs) to any charifc* 
.able or religious uses, nor any dedication, whether immediate or 
1 1 " ultimate, for the benefit of the poor. Under the first part of the 

' waqf-namah the settlor assumes possession as mu taw alii of the 
hAAh endowed property, untrammelled by any dedication to any'/ 
purpose, or by any direction as to how he h to use the revenues, 

V He says, no doubt, that it is his intention to specify in detail in 
.• writing the powers he possesses in respect of the waqf property 
' in a separate will, but adds that this,, “ will ” should always be,;, 
acted on after his death , but that during his life he will manage 

■ the property' and look after' the affaire of the imambara as he 
may think expedient So there was no obligation on him dnr« 

of his life to do any of the acts he: in the will, 
directs his successors to perform, but after him everything shall 
h . be always done 'in accordance with the terms specified in the 
will.” As long as he lived the waqf was practically in abeyance, 
or rather did not come info existence. 

Turning' now 'to the terms of the “ will,” which sets forth the 
powers' the mutawalli is to possess in respect of' the management 
of the waqf property, the 'Settlor in the first paragraph reiterates 

■ , his determination that after him the property shall not be subject 
'to' i; theIaw of inheritance. In the second paragraph he. recites the- 
, appointment made in the first part of his son (the first: defendant); 

, to' be mutawalli, with his wife, Musammat Wmm Begatn, as tlie 

d' : ;;’,f'v.;;:':':son > s guardian during, his minority, for ■ the performance : of the . 
Av the will, .she being bound bo act^ <; iniac«3ord-’; 

since with what is written hereafter and declared to be the rule 
' ' qf practice/* In the third" paragraph the guardian is directed to 
act under the 'advice of three parsons, namely, Mir Imdad All, 

■ ' i • Khan Bahadur, whose son is one of the plaintiff* appellants in 
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this case ; Wahicl Husain Khan and Inayat Ali Khan, whose 
wife (sister of the settlor) is another of the plaintiffs appellants 
in this case. Very large powers are given to these persons and. 
to the majority of them. They are even authorized to remove the 
mutawalli. The next three paragraphs have reference to the 
education and training of the settlor’s son and to the succession, to 
the office of mutawalli. The latter is always to be one of the 
settlor’s descendants, and in case of a failure of male descendants, 
then a female or a relative, or an able man of mother sect, may be 
appointed as a paid mutawalli, but such paid mutawalli is to be 
paid as little as possible, aud is in no ease to get more than Rs. 10 
per month. 

The seventh, eighth, and ninth paragraphs are not very 
important. 

The tenth paragraph, however, is most important. It pro- 
vides that if the settlor have left any debts the succeeding nnita- 
walK should pay them first of all by curtailing all the expenses. 
The meaning of this is, that the first duty incumbent on the muta- 
walli is to pay any debts his father, the settlor, may have left 
unpaid ; that this is to be done first of all, and that it is to be 
accomplished by reducing the expenditure, for which provision is 
subsequently made. This condition alone is sufficient to vitiate 
the waqf, even if otherwise unobjectionable. That such is the 
law applicable to Shias is most unmistakably laid down in Shama 
Churun Sircar’s Tagore Law Lectures of 1874, p. 473, and in Syed 
Ameer Ali’s Muhammadan Law, Vol. 1, p. 411. This matter 
alone is, in my opinion, quite sufficient to justify us in dismissing 
this appeal* 

think it, right nevertheless to discuss the remaining para- 
graphs d( these u rules of practice (dastur-ul-amal)',' JTira,' ele*n 

yeiith (paragraph provides .that certai n trees, are to be leftstanding; 
and offerings of flowers made at certain places* and a chapter of 
theQnraaito be. recited; the benefit of which is to be transferred 
to tin benefit of the souls of deceased Musa! mans* The conolud- 
this paragraph seems to imply that it is the duty . 
of the mutawalli to provide lor all the male descendants of the 
settlor who become - paiks ” The twelfth paragraph directs the 
lilpll §p provide the petty sum of Rs, 30— one rape© a 
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day —during the fasting month (Eamzan)— to be spent daily in 
the ceremonial breaking of the fast (after sunset) during- the 
HAMID month, and in the morning ceremony on the 21st of that mouth. 

Then a sum of Rs. 80 is provided for illuminations and assem- 
lies (majlis), with directions as to the special dishes to be served 
on the 3rd, 7th, and 8th, and a majlis is to be held on every Fri- 
day between the 3rd and 40th days. If there be any unexpend* 
ed balance this paragraph provides that there should be a proper 
and economical distribution of it, and again “ let there be some 
distribution on some day.” A sum of Rs. 100 is to be spent oil 
the procession in honour of the 40th day, but out ot this sum Rs. 20 
is to be given as usual to the females (of the settlor’s family) 
for their expenses on the days preceding the 40th day. Then 
follows a provision that Rs. 10 are to be spent in fireworks to be 
rfxt Ml/ll., ft rift that a fund of Rs. 100 annually should accu- 
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property as his own and borrowing money on its security. It is 
only at the last moment that the plaintiffs came in, and alleging 
that Mujawar Ali had no power to alienate the property, they ask 
the Court to deprive the mortgagee of the fruits of her decree 
against it. After a careful consideration of the whole ease, I am 
of opinion that the waqf-namah on which the appellants rely is 
not a valid instrument. It contains no dedication of the property 
to the worship of God. It contains no immediate or ultimate 
dedication of that property to any unfailing religious or charit- 
able object, or for the relief of the poor. It seems to me to have 
been nothing more than a mere paper transaction. The one 
object of the settlor appears to me to have been to settle the 
property on his descendants in perpetuity, so as to remove it 
from the operation of the law of inheritance, and prevent the 
recurrence of the evils he had seen in his brothers’ families. That, 
and not the worship of God or the benefit of his fellow-Musal- 
maus, was his sole object. He settles the property first on 
himself, and then on his son and descendants, and instructs the 
latter to carry on certain ceremonial observances which he had 
been accustomed to perform. This is not a case of a dedication 
to the worship of God or to religious and charitable uses, with 
a provision engrafted thereon for the benefit of the settlor’s 
family, but is a case of a perpetual endowment on the family 
with instructions to do certain ceremonial acts, some of which 
may be of a religions nature. Such a dedication is not, in my 
opinion, valid. It may also be strongly doubted whether there 
was in this ease that strict seisin by the mutawalli which the 
Shia law requires. The settlor did no doubt draw up the paper 
waqf-namah, in which he says that thenceforth he holds the 
property as mutawalli. But he did nothing more except to - 
register the paper. He in no way changed the outward appear- 
ance of the title by which he remained in possession. If he had 
been sincere in his desire to divest himself of his proprietary 
title, he would have at once applied to the Revenue authorities 
to have his name no longer recorded in the public registers as 
owner of the dedicated property, and instead to have a new entry 
made recording him as mutawalli. This he did not do, nor after 
hip death did his son’s guardian have a correct entry made. It is 
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admitted that Mujawar Husain Khan was, after his father’s death, 

' entered as full owner, and not as mutawalli. The respondent’s 
husband, when he consulted the village papers previous to accept- 
ing the mortgage, would not have found any indication that 
Mujawar Husain Khan had not a full and absolute title to 
the property, nor that fifteen years previously that property had 
become waqf. On the above facts I am unable to say that the 
settlor, notwithstanding his paper declaration to that effect, 
did really obtain that seisin as mutawalli which the Shia law 

requires* t 

For nil the above reasons I have come to the conclusion that 

the decision of the Court below dismissing the suit is right I 
would, therefore, dismiss this appeal with costs. 

Stanley, CJ— The suit out of which this appeal lias arisen 
has been brought by the plaintiffs, who are members of the family 
of the late Faiyaa Husain Khan, to have it declared that certain 
properties situate iu the district, and also in the city ot Allah- 
abad, and in the district of Fatehpur, are waqf properties, and that 
a sale of a part of the property which was held on the 20th of 
December, 1897, at the instance of the defendant, Musammat 
Dhan Devi, the widow of Munshi Mill Narain, a mortgagee, in 
execution of a mortgage decree obtained by Mul Narnia, was null 
and void. By the plaint the plaintiffs also seek to have the 
defendant, Mujawar Husain, who is the son of'Faiyaz Husain 
Khan, removed from the office- of mutawalli of the property, 
and to have some other person appointed in his place. The facts 
are shortly as follows : — 

On the 7th of May, 1878, Faiyaa Ali Khan executed a deed 
purporting to dedicate to Haxrat Imam Husain the properties 
belonging to him in order to obtain benefit in the next world. 
The deed runs as follows I, Muhammad Faiyaz AH Khan, 
son of Ashraf Ali Khan, resident of muhalla Dariabad, one of 
the muh alias of the city of Allahabad, do declare as follows :* — It 
is incumbent on every individual to protect ids life and property, 
and life is transient, as clear from the tenor of the holy verse, 
viz. (i Every soul shall taste of death,” and life is altogether 
uncertain, especially in my case, who have also been unwell fora 
• long time, therefore I, while in a sound state of body and mind, 
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and in possession of all my senses, have dedicated (made a waqf 
ofj of my own free will and accord, the undermentioned pro- 
periy, consisting of the zamindari, houses, and groves owned and 
possessed by me, to Hazrafc Imam Husain (peace be on him), in 
order to obtain benefit in the next world, and have retained the 
ownership of the same in my hands as a mutawalli (superintend- 
ent) and manager for my life without any power of transfer 
whatever. I shall reduce into writing in detail and specify the 
powers which I possess in respect of the management of the waqf 
property in a separate will, which should always be acted upon 
after my death. Daring my life I, the executant, myself will 
manage the property as a mutawalli (superintendent), and look 
after the affairs of the imam bar a and repairs, etc , as will be 
deemed expedient; and after me everything shall always be done 
in accordance with the terms specified in the will, which I will 
execute hereafter. After my death my own son, Mu j a war Husain 
Khan alias Salwat Husain Khan, besides whom I have no other 
male issue, shall be the mutawalli (superintendent) of the appro- 
priated (waqf) property under the guardianship of my wife, 
Musammat Fizza Begam, according to the terms of the will to b© 
hereafter executed by me. Daring the minority of the said son, 
the said Musammat shall perform all the affairs as guardian 
of the said mutawalli (superintendent). The undermentioned 
property, which I have willingly appropriated, shall never, arid 
under no circumstances, be made the subject of inheritance. I 
have consequently written these presents by way of waqf-namah 
(deed of appropriation) amounting to a deed of gift in respect . of 
the property specified below that it may serve as evidence” Then 
follow the details of the properties so dedicated. 

This document which I shall describe as the waqf-namah was 
written on the 7th of May, but was not attested until the 11th, 
and on the 18th of May it was registered. On the same day on 
which the waqf-namah was attested Faiyaz AH Khan also 
executed & will, which commences with the following recital 
u As I have been unwell for a long time and the transient life 
is uncertain, and as I myself have seen the condition of my four 
own brothers, and the ruin and miserable state of their property 
fincl families and children after their death, it is necessary and 
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obtain an everlasting benefit in the next world; and have appro- 
priated the same by executing the waqf-namah (deed of appro- 
priation); dated the 7th May. I execute this will to the follow- 
ing effect that it may be enforceable for ever, and that everything 
be done in accordance with its terms. Inheritance shall never 
open in respect of the under-mentioned property which Las been 
appropriated for good (pious) purposes.” In clause 1 of this 
document the testator declares that no one has a right to, or share 
in, the property; nor shall inheritance open in respect of it after 
him; and that even the mufawalli shall have no power to transfer 
or mortgage any part of if. In clause 2 he appoints his son, the 
defendant Mujawar Ali Khan, mutawalji, and in (he succeeding 
clauses 8 ; 5, and 6, provision is made for the management of the 
property; and also for the removal and appointment of muta- 
a sum of Its. 850 is fixed to defray all the 
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wallis. In clause 12 
expenses in connection with the ceremony of mourning; the 
breaking of fast in the month of Ramzan, and the Shab-i-Barat, 
etc. It is in this last-mentioned clause that the objects of the 
dedication of the property are specified. From the view which I 
have formed of the case and upon which I am prepared to decide 
it; it is unnecessary for me to refer more particularly to the pro- 
visions of the will. The net income of the property is stated in 
the details attached to the will to be Rs. 882-8-4. In respect of 
the application of Rs. 850 only of this amount are directions 
given in the will. Faiyaz Husain Khan died on the 5th July, 
1878; and upon his death his son, Mujawar Husain Khan, entered 
into possession of the properties. He in the years 1892, 1893; 
1894, and 1895, borrowed moneys, amounting in the aggregate to 
Rs. 8,900, from Mul Narain, on the security of mortgages of the 
property which his father purported to dedicate as waqf. Mul 
Narain brought a suit to recover the amount due to him, and 
obtained a decree on the 21st of April, 1898, and he having died, 
his widow, the respondent Dhan Devi, took out execution of the 
decree, and caused part of the property to be sold by auction, and 
herself purchased it on the 20th of December, 1897, and obtained. 
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possession. It is to have this sale set aside that the present suit 
was instituted. Faiyaz Husain Khan belonged to the Shia com- 
munity of Muhammadans, and it is by the Shia law, therefore, 
that any question arising in the case must be determined. 

The learned District Judge held that the waqf-namah and 
wasiyat-namah (will) were really parts of one and the same 
transaction, and must be read together, and that, so reading them, 
although the main purport of the waqf was to create a trust and 
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the waqf was not nominal and fictitious, but was large enough to 
make a valid waqf. He held, however, that the waqf had not 


uy *ucu kmugh counsel uiai me waqr-naman and tiie will must 
be read together, and that their combined effect was to create a 
valid dedication of the property to religious and pious purposes. 
When, however, he was met by the argument that under the Shia 
law a waqf can only be created by act inter vivos and not by 
will, he fell back on the contention that the waqf-namah of itself, 
independently of the will, was an effectual dedication of the 
property as waqf. Now that the contemporaneous document 
was intended to operate as a will, and as a will only appears to 
me to he manifest from its language. The executant describes it 
as such in clear terms. In the earlier part of it he states I 
execute this will to the following effect : ” aud again in another 
place he uses in respect of it the words “ this will, ” and at the end 
of the document states : — “ I have consequently executed this will 
that it may always be carried out and enforced after my death.” 
In the waqf-namah moreover he states his intention to execute 
a will. In it is the following direction, viz. “ after me (Faiyaz. 
Ali) everything shall always be done in accordance with the terms 
specified in the will which I will execute hereafter.” The docu- 
ment being a will it was open to the testator at any time during 
his life to revoke it, and if there was not a binding dedication of 
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Ilfs property already created by the waqf-namah, to make any 
disposition of, or give any other directions he might please in 
regard to, his property. Let me then first consider the question 
whether, independently of the will, the waqf-namah, according 
to the Shia law, constituted a valid and binding dedication ot the 
property. The only dedication purported to be made by it is a 
dedication “to Hazrat Imam Husain,” the motive expressed 
being “to obtain benefit in the next world.” The objects for 
which the dedication is made are nowhere stated in the instru- 
ment, but it is stated that the property is under no c iron instances 
to be made the subject of inheritance. To discover the objects 
of the Waqf, one must turn to the will. Now to constitute a 
valid waqf, there must ba a dedication of property to God, or to 
religious or charitable purposes. This was so decided in the case 
of Abdul Ganne Kasam v. ffussen M iya RahimtuUa (1), a 
decision which was adopted by a Divisional Bench of the High 
Court at Calcutta iu the case of Mahomed Hamidulla Khan v. 
Lotful Huq (2), in which the alleged waqf had for its objects 
nothing connected with the worship of God or religious observ- 
ances, and provided only in a remote contingency for the poor. 
It was in fact a perpetuity for the benefit of the waqif’s daugh- 
ter and her descendants. In the case to which I have referred of 
Abdul Ganrle Kasam v.Hussen Miya Rahimtulla, Melville, J., 
in the course of his judgment, remarks as follows “ We think 
that it is necessary, in order to constitute a waqf, that the endow- 
ment should be to religious and charitable uses ; and that it is not 
sufficient that the mere term 'waqf' should be used in the grant. 
To hold otherwise would be to enable every person by a mere 
fiction to create a perpetuity of any description.” Ayyar, J., in the 
case of Ratkukidti v. Amthalakutti (3), remarks in his judg- 
ment : — fl It seems to me that unless the ultimate application of 
the property to religious or charitable use can be predicated with 
certainty from the deed of settlement, it cannot be said that one 
essential ingredient, vis. application to charity, 13 not wanting, 
and that a valid waqf is created.” Ameer Ali, J,, in his learned 
treatise on Muhammadan Law, in dealing with the Shia law 
(X) (1873) 10 Bom,, H. C. Rep., 7. (3) (1881) 1. L. R., 6 Calc., 744, 
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relating to waqf, states that i£ with the exception of Ibn Junaid 
most of the writers are agreed in holding that a dedication, 
when the object is not mentioned either expressly or impliedly, 
js void ” (Muhammadan Law, Yol. 1, p. 400), and Bail lie, in 
his Digest of Muhammadan Law (p. 217, Yol. 2, 2nd edition), 
observes that 4 '* if a man should make a a appropriation without 
mentioning its objects the appropriation would be void.” 

In Mr. 8 kama Churun Sircar’s Tagore Law Lectures of 
1S74, at page 467, the principle is thus expressed under the 
heading li Conditions required of the object of waqf, number 
DCOCXXVIIL He (in whose favour a waqf is made) must 
be in existence, capable of owning property and distinctly 
indicated ; he must not be one in whose favour it is unlawful 
to make waqf” In his treatise on Muhammadan Law (2nd Ed., 
Yol. I, p., 401) Mr. Justice Ameer Ali gives as one of the four 
requisites concerning the mavJcoof-alaih , or beneficiary, that he 
must be muyyin , or specified. Turning now to the waqf-nanmh in 
the present case, we find that while the motive of the dedication is 
stated by Faiyaz Ali Khan as being to protect his property, and 
the dedication is made to Hazrat Imam. Husain “ in order to 
obtain benefit in the next world,” no object whatever of the 
waqf is specified. The dedication is not expressed to be made 
in the way of God or for any pious or charitable purpose. It is 
simply a dedication for such purposes and objects as the waqif 
should by will specify. It appears to me, therefore, that one of 
the essential conditions of a valid dedication is wanting, and that 
the waqf is consequently void, unless it be that the will can be 
called in to supplement the provisions of the waqf- mi m ah and 
cure the defect which I have pointed out. Gan this be done? 
I think not; and for this reason, that according to Shia law 
property cannot be made waqf by will. The law upon this 
subject is elaborately discussed by Mahmood, J., in his judgment 
in the case Aghco Ali Khan v. Aliaf Hasan Khan (1), in the 
course of which the learned Judge treats of the exact nature and 
constitution of waqf as understood in the Shia law, and points out 
how .the Shia law recognises waqf, not as a unilateral disposition 
of property, as it is recognised in the Sunni law, but as a 
(1) (1-892) I. It. B., 14 All,, m* • 
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1302 contract which, according to the requirements of juristic notions 
HAMixTAii" irrespective of either of these two systems, must be a transaction 
inter vivos, and this ex. necessitate rei. According to Mr. J ustice 
Ameer Ali, there are four essential requisites on which depends the 
legality of a waqf — (1) that it must be perpetual, (2) that it must 
not he contingent, (3) that possession must be given of the thing 
dedicated, or more properly, the property should cease to be the 
property of the donor, and (4) that the right of the donor should 
be entirely divested therefrom. Mr. Baillie in his treatise states 
these conditions thus:— (1) It (the waqf) must be perpetual, (2) 
absolute and unconditional, (3) possession must be given of the 
man hoof or thing appropriated, and (4) it must be entirely taken 
out of the waqif or appropriator himself. In the case before 
us, the second and fourth of these requisites appear to be wanting, 
for although the donor purported to dedicate the property 
when he executed the waqf-namah, and also purported to assume 
possession of it as mutawalli, no definite objects existed for which 
he was to hold possession. The waqf-namah was designed not 
to take effect until the death of Faiyaz Ali, although it assumed 
in some respects the form of a disposition inter vivos. Tho 
operation of the waqf was in fact suspended during the life of the 
waqif, and this we have held is not permitted by the Shia law in 
the unreported case of Syeda Bibi v. Mughal Jan (F. A. No. 
300 of 1898, decided on the 24th January, 1902). * 

Faiyaz Ali retained control over the property during his life, 
and could deal with it as he pleased. Only upon his death could 
his will have any operation. The operation of the dedication 
was in fact suspended during the life of Faiyaz Ali, and during 
this period Faiyaz Ali in effect reserved for himself the profits 
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transmission of it to his descendants in perpetuity, 
with some pious and charitable trust. If this m 
it is difficult to understand why he did not spe 
of the dedication in the waqf-namah, instead of i 
drawn up and executed simultaneously with the v 

For these reasons I am of opinion that the v 
an imperfect dedication of the property accord 
law, and that the will does not cure the defec 
and so no valid waqf has been created. 

It is unnecessary for me to deal with any oth 
case ; but I may observe that if the waqf-namah j 
be read together, as my brother Burkitfc conside: 
I should have difficulty in coming to any other 
that at which he has arrived, namely, that the 
not so much intended to satisfy pious or eharitah 
secure the preservation of the donor’s property 
The appeal will therefore be dismissed with costs, 


Mtjjawak 

Husain 

Khan. 


Appeal dismissed 


PRIVY COUNCIL, 


p. c. 

190t 

November 
14 15 . 
1902 

February 
22 . * 


274 



INDIAN LAW EErOETSj 


CJhanbika 

Bakhsh 


Ki-MlfKA.'- 

Ktjswab. 


Jeorakban (deceased) 


Bisti Singh 
(deceased). 

Mumm Singh, died 
1874, married 
Fmrai Kunwar (widow), 
died 14th Deb. 1887. 

1 

Mt. Muuia Kunwar 
(daughter). 


Barwan Singh 
(deceased). 

Gaya Prasad, died 
March i860. 

Mabipat Singh, died 
17tli January 1893. 

Chandika Bakhsh, 
Defendant . 


Banjit, died Balwant, died 

th Dec. 1891. 27th May 1880. 

Drigbijai 

Singh 

( Defendant J 


Burg a Kali (deceased). 
lainiiff. \ 

Kirat *dli 'plaintiffs 
(deceased, 
represented by 
his widow B hag wan 
Kunwar). 

It was undisputed that daughters did not succeed ? so that on 
the death of Umrai Kunwar, the nearest heir under the Mitakshara 
law prevailing in Oudh was Ran jit Singh, the father of the 
plaintiffs. A custom, however, was set up by the defendants that 
among the Ahban Tbakure, on the death of one of several brothers 
without direct heirs, the descendants of the other .brothers took 
equally without reference to their nearness to the common ancestor. 
In accordance with this custom Mahipat Singh and Drigbijai 
Singh would succeed simultaneously with Ranjit Singh, and 
the property would be divided per stirpes. 


Batan 2nd Plaintiff i, 
(deceased, represented 
by his widow, Muna 
Kunwar). 
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On the death of Umr.ii Kunwar it appeared that disputes 
arose between the claimants to the estate, which resulted hi the 
attachment of the property now in suit under section 148 of the 
Criminal Procedure Code (Act No. X of 1882). Subsequently 
the tahsilclar was directed to 'effect a compromise, if possible, and 
eventually an arrangement was come to that Ranjit Singh should 
take a four- anna share, Drigbijai Singh a four-anna share, and 
Mahipat Singh an eight-anna share in Munim Singh’s property. 
An order to this effect was made by the Deputy Commissioner 
on 11th November, 1887, and the property released from attach- 
ment, the shares of Ranjit and Drigjibai being placed in charge 
of the Court of Wards under whose management their estates 
already were. . . ■' ■ . 

Ranjit Singh died on 7fcli December, 1891, and was succeeded 
by his sons Anant, Eatan and Durga and by his grandson Kirat, 
whose father Kali had predeceased Ranjit Singh. Mahipat died 
on 17th January, 1898, and was succeeded by his son Chandika 
Rakksh. In March, 1893, Ranjit Singh’s estate was released from 
the Court of Wards, and on the 27th April, 1895, the plaintiffs, 
the sons and grandson of Ranjit, brought the suits out of which 
the present appeals arose to recover from Chandika Bakhsh and 
Drigbijai Singh the shares they had taken of Munim Singh’s 
estate, to which the plaintiffs claimed that Ranjit Singh was 
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Grt appeali preferred to the Court of the Judicial Commis- 
sioner; that Court held that the custom set up by the defendants 
had not been proved; and therefore reversed the decrees of the 
Subordinate Judge and decreed the plaintiffs’ claim in each case 
in full. 

The material portion of the judgment of the Judicial Com- 
missioners in the case against Chandika Bakhsh as to the custom 
set up was as follows :— ■« 

“I pass on to consider the question whether the Hindu Law of the Mitafc- 
shara regarding inheritance has been superseded or modified by a custom 
binding upon the parties. The rule of succession which is alleged by the 
defendant to be binding upon Ahban Thakurs is that sons of a deceased brother, 
cousin, uncle or nephew of the propositus are entitled to stand in the shoes of 
their father and inherit along with their father’s brother. The learned Sub- 
ordinate Judge relied upon the wajib-ul-arses of Shah pur, Kunwa Danda, and 
Bidhipur, and upon the judgment of the Subordinate Judge in Bhagwant 
Singh and Drigpal v. Da j Rani, dated July 22nd, 1881, in support of his finding 
that the custom had been established. The material portion of the wajib-nl-arz 
of Shahpur is as follows : — ‘bad marne aurat mazlcur shauhar muiawaffi he 
bhai bhaiije aur dar surat na hone hhai bhatijon Ice jo waris Icarib eh 
jaddi sjiauhar ha ho hissa paioega / The wajib-ul-arz of Bidhipur is almost 
the same word for word. This passage literally translated is as follows : — 

? After the death of the said woman (or widow) the brothers and nephews of 
her deceased husband and on failure of brothers and nephews, the nearest heir 
of the same stock will get the share (of the deceased).’ It is conceded that 
the word ‘and’ must be inserted between ‘ brothers ’ and ‘ nephews ’ although 
in the original there is no conjunction between the words. 

“The defendant’s learned counsel contends that the meaning is that 
brothers and nephews should succeed together. This is to my mind a forced 
construction. Such a sentence as the above is off An 
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decree, dated January 1806, by which it was declared that Mahipat and his 
wife who were childless should retain possession for their lives. Many years 
later Raj Rani after Mahipat’s death executed a mortgage of the property, 
whereupon Bhagwant and Drigpal sued her and her mortgagee for a decla- 
ration that the mortgage would he ineffectual against them after her death. 
&he pleaded that uncle and nephew could not join as plaintiffs. The Sub- 
ordinate Judge disposed of this plea with the remark that Bhagwant and 
Drigpal were entitled to sue together both under the decree of 1866 and by 
custom; in proof of the custom he referred to the decree of the Settlement 
Court and to the evidence of a solitary witness. He added that Bhagwant at 
all events had a right of suit. On appeal the District Judge did not deal with 
the question of custom at all. The judgment of the Subordinate Judge 
cannot be relied upon as a pronouncement in favour of the existence of such a 
custom as that pleaded by the defendant. The decree of the Settlement Court 
is not in evidence, and there is nothing to show that the award of the arbitra- 
tors was based upon the custom alleged by the present defendant. It is remark- 
able that the wajib-ul-arzes of the villages in suit do not mention the custom ; 
the parties who attested them seem to have induced the Settlement Officer to 
record what suited their purpose. 

“Ihis exhausts the documentary evidence which is supposed to tell in. 
favour of the custom. 

“Before discussing the oral evidence I must notice a circumstance which is 
relied upon by the defendant as rendering it probable that such a custom 
would be observed by Aliban Thakurs. It appears that the Ahban Thakurs 
now found in Oudh are the descendants of families which migrated to Oudh 
several centuries ago from Gujrat. According to the Yyavahara Mayukha* 
which is of paramount authority in Gujrat, the sons of a brother who is dead 
are allowed to share along with surviving brothers. This is supposed to 
explain the origin of the custom set up in this case. Babu Sri Ram pointed 
out that the Mayukha was the work of Hilakantka, who lived about 1600 A.D., 
id est , long after the migration of the Ahban Thakurs to Oudh. This 
may not be a sufficient answer, for the law in force in Gujrat at the time 
of migration may have been the same as that laid down in the Mayukha 
some centuries later. If the custom set up in this case owes its origin to 
the law in force in Gujrat so many centuries ago and has been observed 
ever since one would expect to hud some mention of it in the wajib-nl - 

“Moreover the rule of the Mayukha that sons of a deceased brother succeed 
along* with surviving brothers does not appear to enable sons of deceased 
cousins, uncles or nephews to succeed along with surviving cousins, uncles or 
nephews. lam therefore of opinion that the rule laid down in the Mayukha 
cannot be held to establish an antecedent probability in favour of the much 
more comprehensive rule pleaded by the defendants* 

The Court then discussed the oral evidence and went in detail 
through . the 18 instances put forward by the defendant in proof 
oi the custom, and in conclusion said * 
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“In the result, then, I am of opinion that instances 9, 14, Id and 17 have 
not been established, that Nos. 6 and 18 may be taken as proved, that Nos. 3 
and 18 may be, but are not necessarily, true examples of the custom, and that 
Nos. 1, % 4, 5, 1 , 8, 10, 11, 12. and 16 must, for various reasons, be regarded as 
doubtful. It is noticeable that instances I to 11 and 14 are said to have 
occurred in Kuruva Banda, Shalipur nnd Bidhipnr, though, as already explained, 
the majib'Ubarzes of those villages contain no record of the alleged custom. 
If the conclusions at which I have arrived are correct it is obvious that there 
Is not on the record of this case sufficient evidence that the alleged customary 
rule of inheritance is binding upon the parties. Even if it be assumed that all 
the IS instances have been established, I consider that the evidence must on 
the authorities be held insufficient. It has been established by a long series of 
authorities that in order to establish a tribal or family custom at variance 
with the ordinary law of inheritance it is necessary to show that the usage is 
ancient and has been invariable, and it must be established by clear and 
unambiguous evidence.” 

In the case against Drigbijai Singh the judgment of the 
Subordinate Judge was reversed on the same grounds. 

Chandika Bakhsh and Drigbijai brought separate appeals to 
His Majesty in Council, 

In the first appeal — 

Mr. Leslie DeGmythev , for the appellant Chandika Bakhsh. 

Mr. J. D. -Mayne, for the respondents. 

In the second appeal — 

Mr. G. K A . Ross, forlhe appellant Drigbijai Singh. 

Mr. G. W> Arathoon, for the respondents. 

In the first appeal — 

Mr. DeGrayther, for the appellant contended that the succes- 
sion in this case was governed by the special custom set up and 
not by the ordinary law of the Mitaksbara. The parties, Ahban 
Thakurs from Guj rat, where the Mayukha law is in force, must 
be presumed to have brought that law with them when they 
migrated and settled In Oudh. The custom now contended for is 
founded upon the Mayukha. The rule in the Mayukha is to the 
effect that " sons of a deceased brother succeed along with the 
surviving brothers (see Stake’s Hindu Law, ch. iv., section 8, 
verse 17). “ Brothers ” is not confined to brothers proper, but 
extends to cousins, the rule of the Mayukha having been natur- 
ally extended to include more remote relationships than actual 
brothers (West and Buhieffs Hindu Law, 3rd Ed. Book I, p. 108) * 
In this case the appellant contends that cousins and cousins’ sons 
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succeed together, and it is submit ted that the evidence supports 
that contention. There are IS instances in which the custom has 
been observed. As to proof of a custom Garuradhwaj a Prasad 
Singh v. Super undh waja Prasad (1) was referred to. The 
Subordinate Judge was in error in holding that the rule of 
succession is per capita, and not per stirpes ; but even if the 
division were made per capita, the respondents are not entitled to 
so much as has been allotted to them. As to the effect in evidence 
of the ivajib-ul-arzes, or administration papers, liman ParshaA 
v. Gandharp Singh (2) and Lekraj Kuar v. Mahpal Singh 
(8) were referred to. 

Mr. J". D. Mayne for the respondents contended that the 
special custom set up had not been established : the evidence in 
support of it was unsatisfactory and insufficient to prove such a 
custom, which was one in derogation of the ordinary law. The 
alleged custom had only been followed in three out of the eighteen 
instances adduced in support of it, and those are of comparatively 
modern date and are insufficient to establish it, one of the essential 
requisites of a custom being that it is ancient. All the remaining 
instances merely follow the rule of succession laid down in the 
Mayukha, The extension of that rule contended for by the appel- 
lant is not in accordance with the principles of the Hindu law and 
should not be allowed. The following cases and authorities were 
cited Sfcoke’s Hindu law, eh. IV., section 8, verse 17 ; Stokers 
Hindu Law, pp. 413, 445, verse 8; Mitakshara, eh. II., section 4, 
verse 1; West and Biihler’s Hindu Law, 8rd Ed., Book I., pp. 107, 
108; Jamiycdram v. B.d Jamna (4) ; Lakshmi Bai v. Ganpai 
Moroha (5) and Sant Kumar v. Deo Saran (6). 

Mr. DeGruyther replied— 

1902 : 22nd February : The Judgment of their Lordships was 
delivered by Lord Macnaghten : — 

The question involved in these appeals may be disposed of 
in a few words. In the first case the Subordinate Judge of 
Si tap or found in favour of the appellant (the principal defendant 

(1) (1900) I. L. B., 23 All., 37 j h. R., (4) (1864) 2 Bom,, H. 0. R., 1L 

27 I. A., 238. (5) (1868) 5 Bom,, H. C. B., O. C. 

(2) (1887) I. L. B, 15 Calc., 20 (28) * 128 (139). 

L. R.. U L A., 127 034). ' (6) (1SS6) L L. B., 8 AIL, 865 

(8) (1879) t L. It, 5 Cal A 74 4 : L. R., (369). 

7 I. A., 63. 
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in the suit) on the grooncl of an alleged family custom that on 
the extinction of the line of one of several brothers the 
descendants of all the other brothers take equally without 
reference to their nearness to the common ancestor. The 
Judicial Commissioners reversed this decision and adjudged 
the estate in dispute to the respondents, who were plaintiffs in 
the suit, holding that the alleged custom had not been made 
out. 

The parties to this litigation are Ahban Thakurs. It seems 
that the tribe known in Oudh as Ahban Thakurs came originally 
from Gujrat and settled in Oudh many centuries ago. In 
Gujrat the Mayukha is recognised as authority of paramount 
importance when it differs from the Mitaksbara. According to 
the Mayukha sons of a brother who is dead share along with 
surviving brothers. The rule, however, as found in the Mayukha 
does not go beyond brothers and brothers’ children. Although 
the migration of the Ahban Thakurs took place before the 
Mayukha was written it may well be that the rule was in force in 
earlier times and that on this point the Mayukha only embodied 
and defined a pre-existing custom. 

The argument of the learned counsel on behalf of the appellant 
was to this effect : — It is to be assumed (he said) that the tribe 
known as the Ahban Thakurs brought with them from Gujrat 
the law of the Mayukha: it is quite true that the Mayukha 
deals only with, the case of a deceased brother; but it is a 
legitimate, and under the circumstances a natural, extension of 
the doctrine to apply it to cases of more distant relationship. 
It is a development of the law which might be expected to grow 
up among a tribe settled in a foreign land and there living apart. 
In support of the appellant’s claim there was in evidence a judg- 
ment which was not much to the poin f, some oral testimony which 
was anything but satisfactory, certain wajib-ul-arzes which on 
examination are found to prove nothing, and 18 instances of 
succession which were put forward as demonstrating the existence 
of the alleged custom. The Judge of first instance considered 
these instances conclusive. The Judicial Commissioner who deli- 
vered the judgment of the Court examined them in detail. He. 
found that four had not been established, that ten must be 
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as doubtful, that two wore not necessarily true examples 
of the alleged custom, and that the remaining two might be 
taken as proved. But his opinion was that if all the 18 instances 
had been established, the evidence must on the authorities still 
be held insufficient. 

Mr. Mayne for the respondents contended that the suggested 
extension of the Mayukha rule would be abhorrent to the funda- 
mental principles of Hindu law. He was willing to concede 
for the purposes of this case that the Ahban Thakurs settled in 
Ondh were governed by the Mayukha; but if that position was 
accepted, it was, he said, destructive of the appellant’s case. He 
discussed the 18 instances and showed that all but three were true 
examples of the Mayukha rule and nothing more. This result 
was not really contested by the learned counsel for the appellant 
in his reply. He could do no more than add one of the other 
cases as an instance of the alleged custom, contending on the 
evidence that it was not simply an example of the Mayukha 
rule. 

The result is that in support of the alleged custom four 
instances at most can be adduced, and those of a comparatively 
modern date, and that there is no other evidence. 

It is obvious that a family custom in derogation of the 
ordinary law cannot be supported on so slender a foundation. 

The appeal of Drigbijai Singh foils on precisely the same 
ground. 

Their Lordships will therefore humbly advise His Majesty 
that these appeals should be dismissed. In each case the costs 
will be borne by the appellant. 

Appeals dismissed. 

Solicitors for the appellant, Chandika Bakhsh — Messrs. Wat- 
kins and Lempriere. 

Solicitors for the appellant, Drigbijai Singh — Messrs. Barrow 
Rogers and NeviH. , 'A ' v - 

Solicitors for the respondents in both appeals-— Messrs. T. L. 
Wilson & Go. 

j. v. w. 
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APPELLATE CIVIL, 


1902 

February 14 


Before Sir John Stanley, Knight, Chief Justice and Mr. Justice Burhiti. 

SHEOBAJ SINGH (Jtogment-debtob) v. KAMESHAB NATH 
and anotheb (Deobee-holders).* 
j Execution of decree — Limitation — Bes judicata . 

Although the execution of a decree may have been actually barred by time 
at the date of an application made for its execution, yet if an order for 
execution is made by a competent Court, having jurisdiction to try whether 
such execution is barred by time or not, such order, although erroneous, must, 
if unreversed, he treated as valid. 

An application for execution of a decree was struck off on the 15th 
of January, 1894. The next application for execution was not made until the 
29th of May, i897. Notice of this application was served on the judgment- 
debtors, and they filed objections, but on the day fixed for hearing failed to 
support them, and they were dismissed. The application for execution was, 
however, ultimately struck off by reason of the non-payment of process fees 
by the decree-holders. Held that it was not open to the judgment-debtors on 
a subsequent application for execution being made to plead limitation in 
respect to the application of the 29th of May, 1897, as a bar to the execution 
of the decree. Mungul Per shad Lichit v. Qrija Kant Lahiri Chowdhry (1), 
Behari Lai v. Abdul Majid (2), Lakshmanan Qheiti v. Kutiayan Chetti 
(3), Bholanath Dass v. Prafulla Nath Kundu Chowdhry (4) and DhonJcal 
Singh v. PhahJcar Singh (5) referred to. Tileshar Bai v. Parbati (6) 
and Onhar Singh v. Mohan Kuar (7) distinguished. 

The facts of this case are fully stated in the judgment of the 
Court. 

Babu Durga Ckaran Banerji, for the appellant. 

Pandit Sundar Lai, Pandit Moti Lai Nehru and Pandit 
Tej Bahadur Sapru, for the respondents. 

Stanley, C.J. and Burkttt, J. — This is an appeal from 
the order of the Subordinate Judge of Aligarh disallowing the 
objections of Baja Sheoraj Singh to the execution of a decree 
recovered by the respondent against the late Baja Shankar 
Singh, the lather of Baja Sheoraj Singh. A number of pro- 
ceedings in execution of this decree were taken, which it is 
unnecessary to state in detail. Suffice it to gi?e the following 


* Appeal No. 166 of 1900 from a decree of Munshi Ahmad Alt Khan, 
Subordinate Judge of Aligarh, dated the 14th May, 1900. 

(1) 0881} L. E., 8 I. A., 123. (4) (1900) I. L. K„ 28 Calc., 122. 

(21 Weekly Notes, 1897, p. 29. (5) (1803) I. L. B., 15 AH., 84. 

(3) (1901) I. L. E./24 Mad., 669. (6) (1893) I. L. B., 15 AH., 198, 

(7) Weekly Notes, 1898, p. 96. 
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particulars: — On the 81st of January, 1890, the first applica- 190 S 

tion for execution was made, and two villages were attached s HE0RAJ 

in execution. Raja Shankar Singh died on the 24th of August, Singh 

1891, and the names o f his sons, Baja Sheoraj Singh and kameshab 

Raja Maharaj Singh, were substituted as his legal represents- Nath * 

tives. On the 2nd of April, 1892, an arrangement was come 

to between the decree-holders and Raja Sheoraj Singh, whereby 
it was agreed that the amount of the decree should be paid off 
by six instalments, and that in default of payment of any instal- 
ment the execution proceedings should be revived and carried 
out. It was also agreed that the two villages which had 
been attached should remain hypothecated (this is the word used) 
until the instalments had been paid. The decree had been sent 
for execution to the Collector of Etah, and on the 16th of May, 

1892, the execution proceedings were sent back to the Civil 
Court. Raja Sheoraj Singh, upon the compromise being effected, 
paid the sum of Ss. 8,231 into Court in satisfaction of interest 
due on foot of the decree. A payment order was passed in 
favour of the decree-holders on the 18th of June, 1892, and on 
the 18th of July, 1892, they obtained payment of this amount. 

The sanction of the Court which passed the decree was not 
obtained to the compromise as required by section 257A of the 
Code of Civil Procedure, and consequently it was void. Two 
instalments of Rs. 5,000 each were paid on foot of the decree, 
and in accordance with the compromise arrangement on the 24th 
of March, 1893 and lefch of January, 1894, but no further 
instalment was paid ; and in consequence of this default on the 
29th of May, 1897, the decree-holders made a further application 
to the Court for execution of the decree, Notice was duly given 
to the judgment-debtors under section 248 of the Code of Civil 
Procedure, and Raja Sheoraj Singh, as also bis brother, filed 
objections. The objectors failed to appear in support of their 
objections on the day fixed by the Court for the disposal of them, 
namely, the 29th of December, 1897. Their pleader stated to 
the Court that he had no instructions, and the objections were 
dismissed. There has been no appeal from this order. The 
process tees, which were directed to be paid for issue of further 
execution, not haying been paid in due course, the execution 
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proceedings were struck off on the 8th of June, 1898. This 
necessitated a further application for execution; which was made 
on the 14th of October; 1898; and granted. Again the execution 
Xameshab proceedings were struck off owing to the neglect of the decree- 
L 4; 1; holders to Me some khewats, and on the 19th of December, 1898, 
the application for execution; which is now being resisted by the 
judgment- debtors, was made. Of the objections which Raja 
Sheoraj Singh has filed; three only have been pressed; and they are 
these : — (1) That the application for execution of the decree made 
on the 29th of May, 1897; having been made more than three 
y ears after the previous application of the 13th of January; 1890; 
was barred by limitation; (2) that the decree was incapable of 
execution by reason of the compromise of the 2nd of April; 1892; 
and (8) that the attachment was made after the death of the 
judgment-debtor; Raja Shankar Singh; and consequently was not 
binding on the appellant; who took the property by right of 
survivorship and not by right of inheritance. These same 
objections were raised by Raja Sheoraj Singh on the occasion of 
the application for execution which was made on the 29th of 
May, 189/, and were dismissed ; and it is now contended on the 
part of the decree-holders that; inasmuch as these objections have 
already been disposed of by an order against which there has 
been no appeal; the matter is res judicata, and the objections 
cannot be reagitated. Reliance is placed upon several authorities 
to which we shall refer. In the case of Mungul Pershad Dichit 
v, Orija Kant Lahiri Choivdhry , (1) their Lordships of the 
Privy Council held that, although the execution of a decree may 
have been actually barred by time at the date of an application 
made for its execution; yet if an order for such execution has 
been made by a competent Court having jurisdiction to try 
whether it was barred by time or not, such order, although 
erroneous, must, if unreversed, be treated as valid. Sir Barnes 
Peacock in delivering the judgment of their Lordships in the 
course of his judgment observed « The Subordinate Jud^e had 
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that an attachment should issue. He, whether right or wrong, 
must be considered to have determined that it was not barred. A 
Judge, in a suit upon a cause of action, is bound to dismiss the 
suit or to decree for the defendant if it appears that the cause of 
action is barred by limitation. But if, instead of dismissing the 
suit, he decrees for the plaintiff, his decree is valid, unless reversed 
upon appeal, and the defendant cannot, upon an application to 
execute the decree, set up as an answer that the cause of action 
was barred by limitation.” Now in the ease before us the 
Subordinate Judge dismissed the plaintiff’s objections on the 20th 
of December, 1897. Whether rightly or wrongly, he must have 
considered that the application was not barred by limitation, for 
he allowed execution to issue, and by a subsequent order of the 
17th of March, 1898, directed the pleader for the decree-holders 
to pay the costs of attachment, on or before the 21st of March, 
1898. The order of the 20th of December, 1897, was acquiesced 
in by the appellant and was acted on. It appears to us that the 
ruling of their Lordships is applicable to and governs this case. 

In a case which was decided in this Court a similar question 
arose, namely, the case of Behan Lai v. Majid Ali (1). In that 
case one Gauri Shankar obtained a money decree against Majid 
Ali. Gauri Shankar having died, one Behari Lai alleging that 
he was the brother of Gauri Shankar, and one Musammat Sonkali 
alleging that she was the widow of a deceased brother of Gattri 
Shankar, applied for execution of the decree by arrest of Majid 
Ali. Notice was issued to Majid Ali under section 248 of the 
Code of Civil Procedure, and was served upon him, but he failed 
to appear, and an order for arrest was made. Majid Ali could 
not be found, and the warrant was not executed. Subsequently, 
oa the 2nd of August, 1898, Behari Lai and Musammat Sonkali 
presented another application for execution of the decree by the 
arrest of Majid Ali, On this occasion Majid Ali appeared and 
filed objections to the right of Behari Lai and Musammat Sonkali 
to have execution of the decree. The first Court made an order 
for execution. The second Court allowed the objections of Majid 
Ali and dismissed the application. On second appeal to the High 
Court, Edge, C.J. and Blair, || held, upon the principle laid 
' '(D’-WeeHyiSfotes, 1897, phJ®.; • : ■ ■ ■■ ' ■ ; 
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clown by their Lordships of the Privy Council in the case of 
Earn Kir pal v. Rup Kuan (1), that Majid Ali was not, upon 
the second application made for execution, entitled to dispute the 
right and competence of Behari Lai and Musa m mat Son kali to 
have execution of the decree as representatives of Gauri Shankar ; 
that their right to execute the decree was established when an 
order for execution was passed on the first application, and that 
the principle of res judicata applied. So in the ease before us,, 
the objector having failed to appear and support his objections on 
the 29th of December, 1.897, and the same having been dismissed, 
he is estopped from now setting up the same objections. In the 
ease of Lakskmancm Ghetti v. Kuttayan Ghetti (2), this question 
was considered. In that case a decree had been obtained on the 
16th of March, 1893, and a petition in execution was presented 
on the 8th of February, 1894. On the 2nd of July, 1897, that 
is, more than three years after the presentation of the petition of 
the 8th of February, 1894, the next petition in execution was 
presented, when fixe judgment-debtor, though he had notice of 
the application, did not raise the defence of limitation. An order 
was passed on the petition for the issue of a warrant for the arrest 
of the defendant, and the warrant was duly issued. Within three 
years of the making of this application a further application in 
execution was made, when it was objected that as the application 
in 1897 had been presented more than three years after the previous 
application in 1894 it was barred, and that in consequence the 
further application must also be barred. It was held by Davies 
and Moore, JJ,, that it was not open to the judgment-debtor 
then to raise the objection that the application of 1897 was barred 
and that this question was Yes judicata . These decisions are 
based on the ruling of their Lordships of the Privy Council in 
the case to which we have referred. On behalf of the appellant 
two decisions of this High Court have been relied on. The first 
is the concluding paragraph (at page 204) of the judgment 
pronounced by one of us in the case of Tileshar Rai v. Parbati 
(3). That case, however* is distinguishable, as it appears that 
the date fixed for hearing the objections of the judgment-debtors 

(1) (1883) I. h . B., 6 All, 269. (2) (1901) L L. B., 24 Mad,, 869. 

(3) (1893) I. L. B., 15 All, 198. 
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to. execution was a Sunday, and that their objections were rejected 
on the following day in their absence, they having had no notice 
to appear on that day. That was the reason why the Bench 
which heard that case held that the objection raised by the 
judgment-debtors had not been judicially disposed of. Had the 
attention of the Bench been called to the rule laid down in 
Mwngul Pershad Dichit y. Grig a Kant Lahiri Ghowdhry (1) it 
probably would have come to a different conclusion. The second 
case which is relied on for the appellant is the concluding portion 
(page 97) of the judgment in Onkar Singh V. Mohan Kimr (2) 
to which one of us was a party. That case also might be distin- 
guished [as in the recent case of Bholanath Dass v. PrafuUa 
Nath Kundib Ghowdhry (3) ] from the present by the fact that on 
the day fixed for disposing of an objection to execution raised by 
the judgment-debtor, neither the latter nor the decree-holder 
appeared, and the objections were struck off without any judicial 
determination. As the case, however, was shortly afterwards 
transferred to the Collector under section 820 of the Code of 
Civil Procedure for execution by sale of the hypothecated 
property, the Subordinate Judge must be held to have made an 
order for execution of the decree, an order which, whether right 
or wrong, was valid, so long as it stood unreversed on appeal. 
Neither the then recent case of Behari Lai v. Majid Mi 
(1897, November 29th) mentioned above nor the judgment of 
their Lordships of the Privy Council mentioned above was 
cited in argument, and the Bench lost sight of the rule that 
once an execution Court has passed an order for execution in 
favour of the decree-holders the only remedy left to the judg- 
ment-debtor is by way of appeal. We are of opinion that the 
true principle applicable to objections to execution raised by 
judgment-debtors is that laid down in the case just cited, and that 
the principle on which the rule as to decree-holders in Dhonkal 
Singh v. PhaMcar Singh (4) is founded, does not apply to the 
disposal of such objections. For the foregoing reasons we are of 
opinion that the appellant was not entitled to raise the objections 
which he filed to the execution of the decree of the defendants. 

(1) (ISSD L. S., 8 I. A., 123. (3) (LOOO) I. L. R., 28 Calc., 122, 

(2) Weekly Hates, 1898, p.. 9G. ( 4 ) (1893) X, L. U. f 15 Ail, 84. 
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On this ground his appeal fails. It is unnecessary for us to deter- 
mine the other questions which have been discussed in the course 
of the arguments. 

The appeal is accordingly dismissed with costs. 

Appeal dismissed. 
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February 15 


Before Sir John Stanley, Knight, Chief Justice, and Mr . Justice 1 
LALTA PE AS AD and another (Plaintiffs) *>, SADIQ HTJ£ 
(Defendant).# 

Costs realized by t 
•Suit by successful appellants to 


’Came of action— Assignment of decree for costs- 
— Decree reversed in appeal- 
from the assignee the costs realized by him . 

Certain appellants ia the High Court obtained from that Court a decree 
dismissing the respondents’ plaintiffs’ suit with costa. That decree for costa 
was assigned by the decree-holders, and the assignee took out of Court in 
execution thereof the money which had been paid in satisfaction of it by 
the judgment-debtors. Subsequently that decree was reversed by the Privy" 
Council, and the plaintiffs obtained a decree in their favour with costs in all 
Courts, ' After an infructuous attempt to get a portion of those costs from the 
' assignee by way of execution of the order of the Privy Council, the decree- ■ 
holders fled a separate suit against him for their recovery. Meld, that the 
decree -holders had no causa of action for a suit to recover from the assignee 

the costs realized by him in the manner above described. 

The facts of this case will be found stated in the report of the 
ease of Sadiq Husain v. Lalta Prasad (1), but briefly they were 
as follows 

On the 21st of July, 1888, Lalta Prasad and Har Prasad 
obtained a decree for sale on a mortgage from the Court of the 
Subordinate Judge of Bareilly against AziVud-din Ahmad and 
Hafiz-ud-din Ahmad. The defendants appealed, and on the 
16th of March, 1891, the High Court set aside that decree, and 
dismissed the plaintiffs’ suit with costs. 

This decree for costs the defendants assigned to one Sadiq 
Hnsen, who applied for execution thereof, and realized the 
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Council decreed tlie appeal and restored the decree of the Court 
of first instance in favour of the plaintiffs. 

The’ plaintiffs did not make Sadiq Husen a party to their 
appeal to Privy Council. Having obtained their decree, however, 
the plaintiffs attempted to execute it as regards the costs realized 
by virtue of the assignment to him of the decree of the High 
Court against Sadiq Husen. In this attempt they were 
unsuccessful, and they next filed a separate suit against Sadiq 
Husen for the recovery of those costs with interest. The Court 
of first instance (Subordinate Judge of Bareilly) dismissed the 
suit, and the plaintiffs thereupon appealed to the High Court, 

Mr. D. Banerj i, for the appellants. 

Mr. A. E. Ryves and Maulvi Ghulam Mujtaba, for the 
respondent. 

Stanley, C.J. and Burkitt, J. — This is an appeal against 
the decree of the Subordinate Judge of Bareilly dismissing 
plaintiffs’ suit with costs. 

It is unnecessary that we should set out the facts of this case 
at length ; they will be found fully detailed in the reported ease 
of Sadiq Husain v. Lilt a Prasad (1) of which this case is a 
sequel. 

Suffice it to say that in that case the present appellants failed 
in their attempt to have execution of the decree of Her late 
Majesty in Council against Sadiq Husen, the respondent here. 
It was in that case held by a Bench of this Court, of which one 
of us was a member, that as Sadiq Husen was no party to the 
decree made by Her late Majesty in Council, that decree could 
not be executed against him. Being thus foiled in their attempt 
to proceed against the respondent by way of execution, the 
appellants have had recourse to this regular suit, by which they 
seek to recover from him Rs. 4,820-13, the amount of the costs in 
the Court of the Subordinate Judge in the suit of 1888, which 
they paid into Court in July, 1891, when the original decree of 
the first Court was reversed by this Court on March 16th, 1891, 
and they were ordered to pay that sum as their appellants’ costs, 
and it was paid to the respondent Sadiq Husen pursuant to an 
assignment to him from, the successful defendanfs-appellants 
(1) (ISO") I. L. 20 All., 139. 
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Aziz-ud-din hii< 3 . Hafiz-ud-dm, The plaintiffs here further 
ask for Its. 4,08841-6 interest by way of damages on the 
Rs. 4,8204 3. 

In our opinion the decree of the lower Court dismissing the 
suit is right. The appellants appear to us to be on the horns of 
a dilemma. If they sue the plaintiff as a party to the litigation, 
which' ended with Her late Majesty’s order in Council, the 
answer is complete and is twofold, namely, firstly, that in that 
case their suit is barred by the provisions of section 244 of the 
Code; and, secondly, that it is barred as a res judicata fay the 
decree in the reported case mentioned above. If, on the other 
hand, they sue defendant as a stranger to that litigation, it is 
difficult to see what cause of action they have against him. The 
appellants seem to have perceived this difficulty, for all they say 
is that u they are entitled under the law and equity to recover . } 
We foil to see what are the facts on which the appellants can 
found their cause of action. What happened is, that the respond- 
ent Sadiq Husen purchased for consideration (as found by the 
learned Subordinate Judge in this case) the right to receive from 
the Court a sum of money, being the eosts due from appellants 
to Aziz-ud-din and Hafiz-itd-din, and he received those costs 
in cash from the present appellants through the Court in due 
process of execution, Now if Aziz-ud din and Hafiz-nd-clin, 
instead of assigning to Sadiq Husen before execution, had them- 
selves executed the decree for costs, and on receipt of the money 
had handed it over to respondent there and then, would the 
appellants here have had any cause of action against Sadiq Husain 
when the decree, in execution of which those costs had been paid, 
was subsequently reversed? We think not, and we cannot see 
what difference it makes that Sadiq Husen. acting under the 
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give any cause ; o£ action to the appellants against Sadiq Bosala ? 
The order of Her late Majesty in Council gave the appellants a 
decree against Hafiz -nd-din and Aziz~ud~dm for the- costs 
incurred by them in all three Courts. We cannot understand 
why, haying that decree in their hands, the appellants prefer to 
proceed against Sadiq Husen for a considerable portion of those 
costs instead of against Hafiz-ud-din and Aziz-ud~din. The 
appellant’s decree is against the latter and not against Sadiq 
Husen, and that decree gives them a right to recover from Hafiz- 
ud-din and Aziz-ud-diu the very sum which they now seek to 
recover from Sadiq Husen. 

In our opinion the appellants have not shown any tangible 
cause of action against the respondent. We therefore dismiss, this 
appeal with costs. 
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Before Mr. Justice Baiter ji and Mr. Justice Mhrrnn. 1902 

COLLECTOR OE JAXJHPCJS (Pbtitiohbr) BITHAL DAS mp Ammm February 17, 
(Opposite party).* 

Civil Procedure Qode % section 244 —Bxecwtion of decree— 'Question relating 
to the execution \ discharge or satisfaction of the decree'— ‘Application 
to recover proceeds of sale from decree-holder after sale has been set 
aside. 

MeM that an application to recover from a decree-holder the proceeds of a 
sale in execution, such sale having been set aside, is an application which falle 
within section 244 of the Code of Civil Procedure. 

Section 244 of the Code of Civil Procedure applies as well to a dispute 
arising between the parties af tar the decree has been executed as it does to a 
dispute arising between them previous to execution. 

Imdad AH v. Jagan Lai (i), Bhan Kunwar v. Mahtab Singh (2) and 
Far tab Singh v. Beni Bam (3) referred to. Bamchhaibar Misar v. Bechn 
Bhagat (4) distinguished. 

The facts out of which this appeal arose were as follows:— 

On the 21st of July, 1890, Bifchal Das and GHrdhar Das obtained 
a decree against Raja Harihar Dat Dube in the Court of the Sub- 
ordinate Judge of Benares. The decree was sent for execution 
to the Court of the District Judge of Jaunpur and an eight-anna 

* first Appeal No. 292 of 1900, from a decree of Syed Muhammad Ali, 

District Judge of Jaunpur, dated the 25th September 1900. 

(1) (1893) I. L. R., 17 AIL, 478. (3) (1878) I. L. R., 2 AIL, 61. 

(2) (1899) I. L. R, 22 All, 79. (4) (1885) I. Ju. R., 7 All., 611. 
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share in Mauza Dilshadpur was attached. The judgment-debtor’s 
brother Eaja Shankar Dat Dube filed an objection under section 
278 of the Code of Civil Procedure, but before that objection 
was decided the judgment-debtor died and was succeeded by 
the objector. The objector subsequently filed another objection 
under section 244 of the Code. This objection, as well as the 
objection under section 278, was decided against him on the 6th 
of September, 1892. Against the order disallowing the objection 
under section 244 an appeal was preferred, and, on the 5th of 
February, 1895, the High Court allowed the appeal and remanded 
the case under section 562 of the Code of Civil Procedure. In 
the result the objection of Eaja Shankar Dat Dube prevailed, 
and by his order of the 25th of September, 1897, the District 
Judge declared that the property in question was not liable to 
sale. Meanwhile, however, the property had, on the 20th of 
March 1893, been actually sold and had been purchased by 
Munni Earn Darogha for Es. 3,389, and the purchase money had 
been paid to the decree-holders Bithal Das and Girdhar Das. 

In the present case the Collector of Jaunpur as Manager of 
the estate of Eaja Sri Kishaa Dat Dube, the successor in title 
of Eaja Shankar Dat Dube, applied under section 244 of the Code 
of Civil Procedure to obtain a refund of the money paid to 
Bithal Das and Girdhar Das with interest. 

The District Judge of Jaunpur dismissed the application, 
holding, first, that questions arising subsequent to sale could not 
be dealt with under section 244 of the Code, and secondly, that 
an application under section 244 could not be entertained unless 
execution proceedings were pending in the Court to which it was 
made. 

From this dismissal the applicant appealed to the High 
Court. - 

Mr. A. E, Ryves , for the appellant. 

Pandit Sundar Lai and Pandit 3! a dan Mohan Malaviya , 
for the respondents. 

Baxeeji and Aiemax, JJ.—The sole question which arises in 
this appeal is whether the application of the appellant was one 
under section 244 of the Code of Civil Procedure, and should have 
been adjudicated upon by the Court below under that section* 
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The respondents obtained a simple decree for money against one 
Raja Hari Har Dat Dube, and in execution thereof caused certain 
property to be attached as the property of the Raja. Hari Har Dat 
Dube died during the pendency of execution proceedings, and his 
brother, Raja Shankar Dat Dube, whose estate is now represented 
by the appellant, was brought on the record as his legal representa- 
tive. On the 4th of April, 1892, he preferred an objection respect- 
ing the application for the sale of the attached property, on the 
ground that the property sought to be sold belonged to him, and 
did not form a part of the assets left by Raja Hari Har Dat Dube. 
That objection was disallowed by the Court below on the 8th of 
September, 1892. On the 20th of March, 1893, the property was 
sold by auction and the proceeds of the sale were taken out 
of Court by the respondents on the 28th of September, 1893. 
Meanwhile Shankar Dat appealed to this Court against the order 
disallowing his objection, and it was during the pendency of this 
appeal that the property was sold. This Court, on the 5th of 
February 1895, set aside the order of the Court below, and 
remanded the case' to that Court under section 562 of the Code of 
Civil Procedure. In the result the Court of first instance, on the 
25th of September, 1897, upheld the objection of Shankar Dat, and 
ordered that the property in question should be released from 
attachment, declaring that it was incapable of being attached in 
execution of the decree. The present application was made for 
the refund of the sale proceeds, which the respondents withdraw 
from Court on the 29th of September, 1893. 

The Court below has refused the application on the ground 
that it is not one to which section 214 of the Code of Civil Pro- 
cedure relates. We are unable to agree with that view. The 
learned Judge was of opinion that the property haying been 
sold and the decree having been satisfied no question relating 
to the execution, discharge or satisfaction of the decree could 
arise, and in support of his view he referred to the ruling of this 
Court in Bamchhaibar Misr v. Bechw Bhagat (1). That case, 
if carefully looked into, does not support the learned Judge's 
view. What was really decided in that case was, that after a 
sale any .question which arose between the auction-purchaser .and 
(1) (1SS5) I. lh B., 7 All., 641 
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judgment-debtor was not a question relating to the execution of 
the decide. The judgment in that ea r e must be considered with 
reference to the facts which the Court had to deal with. We have 
a number of authorities of later date in which it was held that a 
question of the nature of that which arises in this case is one 
relating to the execution, discharge or satisfaction of a decree, 
although it arises after a sale has taken place under the deoice; 
in other -words, section 244 applies as well to a dispute arising 
between the parties after the decree has been executed, as it does to 
a dispute arising between them previous to execution. We need 
only refer to Imdad Ali v. Jagan Lai (1), and Bhan Knar v* 
Mahtah Singh (2). The principle of the Fall Bench ruling in 
Pavtab Singh v. Beni Ram (3), is also applicable. The mere 
fact that no execution case was pending before the Court below 
at the time when the appellant filed his application on the 27th of 
August, 1900, would not render section 244 inapplicable. The 
result is that we allow this appeal, set aside the order of the Court 
below, and remand the case to that Court under section 562 of 
the Code of Civil Procedure, for disposal on the merits. The 
appellant will have his costs of this appeal. Other costs will 
follow the result. 

Appeal decreed and cause, remanded. 
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Before Mr, Justice Knox and Mr* Justice Blair . 

IQBAL HTTSEN and others (Defendants) ». NANI) KISHORE and 
others (Plaintiffs).* 

Evidence — Possession—* B resumption — Evidence of possession* of certain 
specific property treated as evidence of possession as regards an 
appendage to such property, though no definite acts of possession mere 
proved as regards the appendage— Limitation* 

Where, on the right to the produce of certain trees being called in 
question, it was found that the plaintiffs had not for twelve years previous to 
the filing of the suit done any specific acts indicating directly their possession 
of the trees, but that the trees nevertheless grew out of a wall which surrounded 
a garden in possession of the plaintiffs, it was held that the possession of the 
garden imported possession of the garden wall and of the trees springing out 


* Appeal No. 82 of 1901 under section 10 of the Letters Patent. 

(1) (1895) I, L. B* 17 AIL, 78* (2) (1899) I. L. R„ 22 AIL, 79. 

(3) (1878) I. L. XL, 2 All, 61. 
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of tlie wall, and tLe suit was not barred by limitation. Hajfoumar Hoy r. 1902 

Gohincl Cfonnder Hoy (I), Asgfoar Heza v. Mehdi Mossein (2), and Mofoima Iqba^ 

C founder Mosoomdar v. Mofoesfo C hander Neogfoi (3) referred to. HusBtf 

The plaintiffs in this case were the purchasers of a certain ^ 
garden on the south side of which was a wall, upon which some Kishoeb. 
fipal trees grew. The defendants were purchasers of a market 
which adjoined the plaintiffs 5 garden to the south. The plain- 
tiffs, alleging that the defendants or their servants had interfered 
with their possession by picking lac off the pipal trees which 
grew out. of the wall, sued for a declaration that the defend- 
ants had no right to the wall or the trees, and for an injunction 
to restrain them from interfering therewith. 

Both the Court of first instance (Munsif of Farrukhabad) and 
the lower appellate Court (Subordinate Judge of Parrukhabad) 
found that the wall in question belonged to the plaintiffs 5 garden 
and not to the defendants’ market, and that the defendants had 
not been in proprietary possession of the wall and the trees for 
such a period as to confer on them a right to the said wail and 
trees by prescription. Both Courts accordingly decreed the 
plaintiffs’ claim. 

The defendants appealed to the High Court, and contended that 
the lower appellate Court had failed to find whether the plaintiffs 
were in possession within twelve years preceding the date of the 
suit, and that its finding upon the question of the burden of proof 
was erroneous. Upon this an issue was remitted by the High 
Court as to whether or not the plaintiffs had proved their posses- 
sion within twelve years anterior to the date of the suit. The 
lower appellate Court found that the plaintiffs had not proved 
by evidence that they had done any act of possession within • 
twelve years, and hence came to the conclusion that the plaintiffs 5 
possession within twelve years had not been proved. It was, 
however, contended on behalf of the plaintiffs-respondents that 
having regard to the natur of the plaintiffs’ possession and to the 
fact that the plaintiffs’ title to the property had been found, the 
mere fact of the absence of proof of any specific act of possession 
could not in law lead to the conclusion that the plaintiffs were 
out of possession, but that possession being presumed to be with 

(l) (mum) L Jj. R„ 19 Calc., 660. (2) (i 892-93) I. L. R., 20 Calc., 560, 

1 ; 1 (3) (1888) I. L. R-, 16 Calc., 473. 
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the person having the title, the Court should have held the 
plaintiffs to be in possession. The' view thus presented was 
accepted by the Judge who heard the appeal, who accordingly 
dismissed it. 

From this judgment dismissing the appeal the defendants- 
respondents preferred an appeal under section 10 of the Letters 
Patent. 

Mr. Amir-ud-din, for the appellants. 

Mr. C. Dillon , Babu Jogindro Nath Chaudhri, Pandit 
Sundar Lai (for whom Babu Lalit Mohan Barter ji ) } Munshi 
Qulzari Lai and Munshi Gohul Prasad ? for the respondents. 

Kxox and Blaib, JJ, — -The quarrel out of which the suit is 
said to have arisen, which led up to the present appeal, is thus 
stated in the pleadings. The plaintiffs, who are here respondents, 
say that the defendants began to pick lac off certain piped trees. 
Upon, the plaintiffs’ servants interfering, the defendants, here 
appellants, maintained that the trees belonged to them, and the 
plaintiffs had no right, title or claim whatsoever in the wall and 
the trees. The Subordinate Judge went into the whole matter in 
a very lengthy judgment. Part of the obscurity of the case is 
perhaps due to the very length of the judgment. His findings, 
however (he was the Court of first appeal), were to the effect 
that the wall belonged to the garden, which was admittedly the 
plaintiffs’ property, that the trees were in the garden wall, and 
that the defendants had not proved any act of adverse possession 
of any kind. It was unfortunate that the learned Subordinate 
Judge had not apparently the courage to take the further step 
and state boldly that upon his finding the wall belonged to the 
garden and the trees were in the garden wall. The plaintiffs’ 
evidence which had established these facts covered and applied to 
the whole of the matter now in dispute. He obviously intended 
this when he went on to consider the question of adverse posses- 
sion on the part of the defendants. 

In second appeal after a remand a fiuding was undoubtedly put 
upon the record that the plaintiffs lid not proved that they had 
done any act of specific possession within the twelve years next 
preceding the suit, and ground was at once opened for the present 
appeal. The learned counsel who appeared for the appellants 
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had every right to insist that upon this finding the plaintiffs’ 
suit must be held to have failed altogether. With considerable 
energy he pushed forward this finding, and supported it by 
reference to the ruling of their Lordships of the Privy Council 
in Asghar Reza v, Mehdi If ossein (1) and Mokima G founder 
Mozoomd f,r v. Mohesh C bunder Neogfoi (2), The learned J uclge 
of this Court from whose judgment this appeal has been filed 
took, however, the broader and what we consider proper view of 
the whole case. ITe did not content himself by a bare adherence 
to this finding; but looking at the whole case found it to be one 
in which, while it might be that specific acts of possession on the 
part of the plaintiffs could not be directly proved upon a parti- 
cular portion or appendage of property, still the evidence which 
applied to the property in the whole of which the part in dispute 
was merely an appendage, must be held to govern the appendage 
also. He applied to the case the principle laid down by their 
Lordships of the Privy Council in Rajkumar Roy v. Gobind 
G founder Roy (8). The property in dispute in that case was 
a portion of the whole and a portion covered with water. Their 
Lordships held that te as the plaintiff’s evidence is in accordance 
with, and is aided by, his title and previous possession, which 
is now made clear, and is not countervailed by anything of the 
slightest weight on the defendant’s part ” they were prepared to 
hold that the evidence, which clearly applied to the whole of the 
property, must be taken to apply to the land in dispute. So 
here title and possession of idle garden has been clearly found to 
be with the plaintiffs. It is not countervailed by any aot of 
possession on the defendants 5 part over the wall and the trees in 
dispute. W e hold that the evidence which applies to the garden 
must be taken to apply to the walls and the trees in dispute, 
which we consider to be merely appendages to and part of the 
garden. The result is that this appeal is dismissed with costs. 

Appeal dismissed . 

(1) (1892-03) I. L. E., 20 Calc., 560. (3) (188S) I. L. B., 16 Calc., 473. 

(3) (1891-92) I. h. K, ID Calc., G60 at p. 877. 


ItJBAl, : 
HuSKJf 
V. 

Xand 

Kishoee. 


% 


ills 




V'. , ; >• , ' \ 1 

- i *: 1 u 





THE INDIA# LAW REPORTS, 


REVISION AL CRIMINAL, 


1902 

February 27. 


Before Mr. Justice Blair . 

EMPEROR o. KADHU SINGH and others.* 
j. c f Xo, XLV of 18 60 (Indian Penal Code), section 147— Biot— Act No. 

X LV of I860, sections 96 et seqq.— Right of private defence . 

Of two patties, each of which claimed title to certain trees, one party 
went to cut down the trees, and went armed with lathis , apparently with the 
intention of resisting anticipated opposition on the part of the other claimants. 
The other party attempted to stop the cutting down of the trees, and a fight 
ensued, in the course of which several people were injured. Meld that the first 
party were guilty of rioting, and, whatever their title to the trees was, 
could not claim that they had acted in the exercise of the right of private 
defence. 

In this case six persons were convicted by a Magistrate of 
the first class of the offences of rioting and causing grievous hurt 
and were sentenced therefore to various terms of imprisonment. 
The facts on which the convictions were based are thus set forth 
in the order of the Magistrate : — 

u This is the case of a fight which occurred at Usita between 
two parties of Thakurs, who are engaged in a dispute about certain 
land in their village. Kadhu Singh went to cut a tree, and. had 
cut up a considerable amount of a jamun tree, and begun tojcut 
down a babul tree, when Jai Singh came up and told him to stop. 
Both sides were enraged, and a fight took place in which a large 
number of injuries were inflicted. Both parties accused one 
another at the tbana afterwards, but subsequently did all they 
could to hush up the case. I have convicted the other side of 
rioting and causing grievous hurt. 

u The fact that Kadhu Singh, Sardar Singh and Heti Singh 
went to the place with lathis , shows that they were prepared to 
defend their right to the tree by force, and the whole course of 
the case shows that both parties knew quite well that the posses- 
sion of the trees was in dispute. It is therefore clear that these 
three men, at any rate, were guilty of having the common object 
of enforcing their supposed right by a show of force, and the 
fact that they were attacked does not make their position any 
better, since they obviously provoked the attack. The patwarPs 
evidence cannot be regarded as important, as he attempted to 


* Criminal Revision No. 70 of 1902. 
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make out at first that there was no quarrel at all about these _ 
trees, though he afterwards had to admit that both parties laid 
claim to them, and his statement that the three men mentioned 
went together to cut the trees is totally at variance with all that 
has been said by the parties themselves, and is contradicted by 
the medical evidence, which shows that Kadhu Singh and Jai 
Singh had far more wounds than anyone else, and these two men 
must therefore have been fighting before anyone else came up* 
As regards K.iran Singh, Jhamman Singh, and Dhan Singh, it is 
impossible to accept their explanation that they had no sticks, 
and only interfered to stop the quarrel Supposing that a crowd 
had gone up to stop the quarrel, is it likely that five of them 
would have received injuries, and one of them would have had 
five distinct marks more than are to be found on several of the 
alleged actual combatants ? 

a Under sections 147 and 325, Indian Penal Code, 1 sentence 
Kadhu Singh as the ringleader to rigorous imprisonment for six 
months, and Dhan Singh, Sardar Singh, Karan Singh, Heti 
Singh, and Jhamman Singh to rigorous imprisonment for three 
months.” 

From this order an appeal was preferred to the Sessions 
Judge, who dismissed it and affirmed the convictions and sen- 
tences. The appellants thereupon applied in revision to the High 
Court. 

Mr. 0. R> Alston , for the applicants. 

The Assistant Government Advocate (Mr. W . K. Porter ) f 
for the Crown. 

Blair, J. — I do not see any reason to interfere. It is one 
of those cases arising out of one of those wretched little village 
squabbles, which should be disposed of by the Magistrate, but 
which both parties prefer to dispose of by lathis. These present 
applicants went prepared for a fight. They knew that there were 
other persons who claimed right and title in these trees. They 
thought to steal a march on them. They knew very well that 
there was a probability that they would be met by force. They 
cut down one tree in dispute, then they proceeded to cut down 
another. From the point of view of their opponents they were 
doing an act either of theft or mischief, In doing so they knew 
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what they had to expect. They went prepared to fight, and they 
did light. They have been punished, and rightly punished too. 
It is not a ease where a man has been in actual exclusive posses- 
sion of the land, in which case the presumptions of law are all in 
his favour; there is no such possession in this case. The petition 
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Tn tlie case of a decree for pre-emption there is no decree capable of execution 
until the decree-holder pays into Court the pre-emptive price. The first 
application, therefore, for execution of such a decree will be governed, not by 
article 1/9, but by article 178, and limitation commences to run against the 
decree-holder from the time when the pre-emptive price is paid. Muhammad, 
Stile man Khan v. Muhammad Yar Khan (1), referred to. 

One Lain obtained a decree for pre-emption against Chhedi. 
The decree was passed on the 20th of December, 1 S87, and was 
conditioned on the decree-holder’s paving the pre-emptive price 
on or before the 20th of February, 1898. The decree -holder 
deposited the money on the 17th of February, 1898, but made no 
application for execution until the 16th of February, 1901. On 
that date the decree-holder applied to the Court which passed 
the decree alleging that he had in fact got possession of the 
property to which the decree related, but asking that for the sake 
of greater security formal possession might also be awarded to 
him. . To this application it was objected by the judgment-debtor 
that it was barred by limitation. The Court of first instance 
(Mnnsil of Ghazipur) held the application to be barred and 
d ismissed it. On anneal bv the deerpA-IinTrlQi. U.n 1^.,..,-.. n ■ 
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Court (Officiating District Judge of Ghazipur) overruled the 
Munsif on the question of limitation and remanded the case under 
section 502 of the Code of Civil Procedure. 

From this order of remand the judgment-debtor appealed to 
the High Court. 

Mr. Ah did Majid, for the appellant. 

Maulvi Muhammad Ishaq , for the respondent. 

8aneb.ii and Aiicman, J J. — -This appeal arises out of an appli- 
cation for the execution of a decree for pre-emption passed on the 
20th of December, 1897. The decree provides that the purchase 
money should be paid within two months from its date, and that 
ou such payment the plaintiff should obtain possession of the 
property. The purchase money was paid on the 17th of February, 
1898, and the present application for execution was presented on 
the 16th of February, 1901. It was thus made after the lapse of 
three years from the date of the decree, but within three years 
from the date on which the money was paid. The Court of first 
instance on the objection of the judgment-debtor held the appli- 
cation to be barred by limitation, applying to it article 179 of 
schedule ii of the Indian Limitation Act. On the decree-holder's 
appeal the lower appellate Court set aside the order of the Court 
of first instance and remanded the case to that Court under section 
582, Co le of Civil Procedure. From this order of remand the 
present appeal has been preferred by the judgment-debtor, who 
renews his contention that the application for execution is barred 
by limitation. 

It is clear that if the first paragraph of article 179 applies, 
the application is beyond time. But in our opinion, having 
regard to the nature of the decree which was passed in the 
case, that article cannot he hold to be applicable- It was held 
in Muhammad Swlaimun Khan v. Muhammad Yar Khan 
(1) that the first paragraph of the third c olumn of art. 179 
nsust necessarily apply only when there is a decree or order 
which can at its data 1)3 exe cuted. A decree for pre-emption is not 
capable of execution ou the date ou which it is passed, unless on 
that date the plaintiff pre-emptor pays the purchase money which 
the decree dire :t j to bo piid. In this case there was no decree 
(1) (1834) I. L. B. a 17 All., 30. 
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in existence on the 20th of December, 1897, which was capable 
of execution on that date. It was only when the decree-holder 
plaintiff paid the purchase money within the time allowed by the 
decree that he acquired the right to execute the decree by 
applying to be put in possession of the property in suit. The 
decree was drawn up in the usual form under section 214 of the 
Code of Civil Procedure, and one of the provisions of it was that 
on failure of the plaintiff to pay the purchase money within the 
time fixed the suit was to stand dismissed with costs, so that the 
decree was subject to a condition, the performance or non- per- 
formance of which made it one which could be enforced at the 
instance of the plaintiff or the defendant as the case might be. 
Such being the ease, we are of opinion that the article properly 
applicable to the first application for the execution of such a 
decree is article 178, and that the three years provided in that 
article should be calculated from the date on which the right to 
apply accrued. Subsequent applications for the execution of the 
decree will of course be governed by article 179. We think the 
learned Judge was right, and we dismiss the appeal with costs. 

Appeal dismissed* 
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Before Sir John Stanley , Knight, Chief Justice, and Mr. Justice BurJcitt. 

S AKIN A (Applicant) v. GAURI SAHAI (Opposite party).* 

Civil Procedure Code , sections SO, 108 — Application to set aside a decree 
gassed ox parte — Irregular service of summons. 

Where a serving officer finds a defendant to be away temporarily from 
homo, and knows where he is, it is not a good service if he thereupon does no 
more than fix the summons to the outer door of the house; hut he must make 
further efforts to effect personal service. 

Ik this case Gauri Sakai having obtained a decree ex parte 
igainst Musammat Sakina, the latter applied, under section 108 
>f the Code of Civil Procedure, to have the ex parte decree set 
iside and the case re-heard. The principal grounds of the 
udgment-deb tor’s application were that she had not been served 
yith notice of the suit, and had in fact only come to know of 
he existence of the decree about two weeks or more after it was 
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passed, and that although her husband's brother Ashfaq Husain 
had been a party to the suit and had appeared and defended, 
Ashfaq Husain was in reality hostile to her and had neither 
informed her about the suit nor protected her interests therein. 

The Court of first instance dismissed the application. The 
material part of its finding was as follows 

“ Tbo record shows that the 9th April, 1900, was the date fixed for final 
hearing. There were several defendants, among whom was one Ashfaq Husain 
who was own brother to Musammafc Sakina’s husba nd, and he contested the claim 
fully. Musammat Sakina’s summons was affixed to the door with the allega- 
tion that she had gone to Seana on the 12th March, 1900, that is, about one 
month before the date fixed for hearing which was the 9th April, 1900. Ashfaq 
Husain fully contested the claim, and the suit was decided on the 25th August, 
1900. On the 19th September the present application for setting aside the 
decree was presented on behalf of Miisammat Sakina. I consider it extremely 
Improbable that during the whole period of more than five months that the 
suit was litigated she had no notice of it. A few of her relations have been 
called to show that Musammat Sakina had remained in Seana for six or seven 
months? but being her relations they are partial. These witnesses vaguely 
stated that Ashfaq Husain was on hostile terms with Musammat Sakina; but 
no particular ground of hostility has been shown. I believe that it is really 
Ashfaq Husain who wants to get the case reopened, or at least to cause a delay 
in execution ” 

From this order the applicant appealed to the High Court. 

Maulvi Ohulam Muj taba, for the appellant* 

Mr. Abdul Majid, for the respondent. 

Stanley^ C. J* and Burxitt, J. — This is an appeal from 
an order of the Subordinate Judge of Moradabad refusing an 
application made by the defendant, the present appellant, to have 
an ex parte decree obtained against her set aside under the provi- 
sions of section 108 of the Code of Civil Procedure, on the ground 
that she was not duly served with the summons. It appears from 
the evidence of the process-server that he attended at the house 
of the defendant, and learnt on inquiry that she was not present 
in the house, but had gone to Seana, in the district of Buland- 
shahr. Without further attempt to serve the summons on the 
defendant personally, he affixed the summons to the outer door 
of the house in which she had resided. This was clearly not 
proper service within the provisions of the Code of Civil Pro- 
cedure. Where the serving, officer finds a defendant to be away 
temporarily from home and knows where he is, it is not good 
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service if he thereupon does no more than fix the summons to 
the outer door* He must make further efforts to effect personal 
service. The Subordinate Judge ought in our opinion, under 
the circumstances, to have set aside the ex parte decree, and 
allowed the defendant an opportunity of defending the suit. 
We accordingly must set aside his order, and direct that the 
decree passed ex parte be set aside, so far as the appellant is 
concerned, and the case re-heard upon the merits as against her. 
The appellant is entitled to her costs. 

Appeal decreed . 

REVISIONAL CIVIL. 


Before Sir John Stanley , Knight , Chief Justice and Mr. Just ice Burhiii. 
AMUR BEGAM and others (Defendants) v. PRAHLAD DAS (Plaintiff).* 
Civil Procedure Code , section 25 — Transfer — Metransfer by District Judge 
to his own file of a case once transferred by Mm to the file of the Sub* 
ordinate Judge. 

Where a District Judge has once exercised the powers conferred by 
section 25 of the Code of Civil Procedure, and transferred a case to his own hies 
from the files of the Subordinate Judge } he cannot afterwards re-transfer such 
ease to the Subordinate Judge. SnJcharam v. Gangaram (1) followed, Sita 
Bam v. Pfanni Dnlaiya (2) referred to. 

The facts of this case sufficiently appear from the judgment 
of the Court. 

Mr. R. K. Sorabji , for the applicants. 

Pandit Moii Lai Nehru, for the opposite party. 

Stanley, C.J. and Burkitt, J. — This is an application 
under section 622 of the Code of Civil Procedure praying that an 
order of the District Judge of Allahabad transferring a suit from 
his file to the Court of the Subordinate Judge may be set aside, on 
the ground that the learned Judge had no power to retransfer 
the suit from his Court to the Court of the Subordinate Judge. 

The suit was brought in the Court of the Subordinate Judge, 
and upon an application made by both parties to the District Judge, 
it was transferred by him to his own file. Several applications 
appear to have been made in the suit, one of which, namely, an 

* Civil Revision No. 2 of 1902. 

(1) (1809) I. L. 15, 13 Bow, G54. (2) (18S0) L L. H, 21 All, 230. 
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application for amendment of the plaint, had been disposed of 
by the Subordinate Judge. On the 16th of November the 
District Judge suo motu retransferred the case to the files of the 
Subordinate Judge for trial. 

It is now contended on the part of the appellants that this 
order of retransfer was made ultra vires , there being no power 
under section 25 of the Code of Civil Procedure, once a case 
has been transferred from a subordinate to a superior Court., to 
retransfer it back to the same subordinate Court. The language 
of the section appears to us to be explicit and clear. 
Under it the High Court or District Court is empowered 
to withdraw any suit, whether pending in the Court of first 
instance or in the Court of appeal, subject to the High 
Court or District Court, as the case may be, and try the ease 
itself or else transfer it for trial to any other such subordinate 
Court competent to try tbe same in respect of its nature, and 
the amount or value of the subject-matter. Now it appears to 
ns that once the District Court withdrew the suit and transferred 
it to its own files for trial, it had exhausted all its powers 
under the section, and was not competent under the section 
to retransfer it again to the subordinate Court. It was open to 
the District Court to transfer the case for trial to any other 
subordinate Court competent to try it at the time of the 
withdrawal of the suit; but this the District Court did not do in 
the present case, but placed the case upon its own files for trial. 
We find that a question very similar to this came up before a 
Bench of this High Court of which one of us was a member, 
namely, the case of Sita Ram v. Nauni Dulaiya (1). In that 
case the District Judge had under the provisions of section 25 of 
the Colo of Civil Procedure transferred a suit from the Court of 
the Subordinate Judge to his own Court for trial. The District 
Judge decided the suit, and from his decree there was an appeal 
to the High Court. Upon the appeal the High Court remanded 
the suit under section 562 of the Code to the Court of the Dis- 
trict J edge. Thereupon the District J udge transferred the case to 
the Subordinate Judge for trial. It was held that the District 
Judge had no power so to transfer the suit, but was bound 
(I) (1890) I. L. It., 21 All., 230. 

42 


1902 


Ain'S: 

; BmAM • ■ 
v, 

Pbahdab 
Dae, ' 














■ . 
: 0 . 

Fbahiad 

Pas, 



306 THE INDIAN LAW EEPOKTS, [VOL. XXIV. 

to trv it himself. The facts are not altogether on all fours 
with the case before us, but the true principle which, in 
our opinion, governs the case was laid down by the learned 
Judges in the judgment iu that case (at p. 2ol of the Repo it) 
in the following terms : — “ His (i.e. the District Judge s) 
power of transfer under section 25 had been exhausted wheu 
the suit was originally withdrawn from the Court of the Sub- 
ordinate Judge, so even if section 25 were applicable to a case 
remanded under section 562 (we think it is not applicable,) that 
section does not empower the District Judge to retransfer the 
case to the subordinate Court from which it had been withdrawn. ” 
This decision by anticipation seems to govern the present case. 
We find, however, that the question has been expressly decided 
in a case in the Bombay High Court, in which the facts were on 
all fours with those of the present case, namely, in the case of 
Suhhanm v. Gangamm (1), in which case it was held that when 
a District Judge made an order to retransfer a case to the original 
subordinate Court, “ the order of retransfer was ultra vires, and 
should be discharged. ” We think, therefore, that upon the 
language of the section of the Act, and upon the authorities cited 
above, the order of retransfer in this case was clearly wrong. We 
therefore must allow this application, and cancel the order of the 
District Judge, and direct him to retain the case upon his own 
files for trial, Seeing that the order of retransfer was made by 
the learned Judge of his own motion, we make no order as to costs. 

Application allowed. 
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APPELLATE CRIMINAL. 




Before Mr. Justice Knox. 

1 EMPEROR BIRCH.* 

Criminal Procedure Code, section 502 —First offender ■—Bowers conferred 
bij section 562 exeroiseahle by a Court of appeal— Criminal Procedure 
Code, section 

Held that the powers conferred by section 562 of the Code of Criminal 
Procedure upon a Court by which a first offender is convicted, are by virtue 
of section 423 (d) of the Code, exerciseable by the High Court sitting as a 
Court of appeal, 

• Criminal Appeal Xg, 100 of 1902. 

(1) (1889) I. L, R. s Bom., C54. 









VOL. xxiv.] 


ALLAHABAD SERIES. 


Emfebob 

V. 

Bikch. 




In this case the appellant was convicted of an offence under 
section 471 of the Indian Penal Code and sentenced to three 
months’ rigorous imprisonment. The facts found against him ^ 
were, that he, having applied for the post of Secretary to the 
Municipal Board of Jhansi, supported his application by the 
production of what purported to be a copy of a certificate 
granted to the appellant by “8. W. Harding, Commissioner, h 
the said copy being a forgery. Against this conviction and 
sentence the appellant appealed to the High Court. 

Mr. R. K . Sorabji , for the appellant. 

The Government Pleader (Mauivi Ghulam Mujtaba), for 
the Crown, 

Knox, J. — The accused has been convicted of an offence 
under section 471 of the Indian Penal Code. He has been 
sentenced to three months’ rigorous imprisonment. Of the seri- 
ous nature of the offence there can be no doubt. 

The learned Magistrate who convicted the accused said not 
one word too strong in his judgment about the nature of the 
offence. He adds, however, that in consideration of the youth 
of the accused (for he is only twenty years of age), and that he 
is apparently of a respectable family, and from his appearance 
seems rather weak than deliberately criminal, he proceeds to pass 
a sentence which would have been a light sentence for an offence 
under the section under which the accused was convicted. 

Taking all the learned Magistrate had said into consideration, 
it appeared to me that this was a case to which the provisions of 
section 582 of the Code of Criminal Procedure were intended to 
apply. It was necessary, however, to be satisfied that matters, 
which had not been proved before the Magistrate, should either 
be proved or admitted in this Court, i.e* that the accused was 
one against whom no previous conviction could be proved, and 
that his character and antecedents were of such a nature as to 
authorize a Court to avail itself of this section. Time was accord- 
ingly given to both sides. The learned Government Pleader 
represented that he was satisfied that the evidence forthcoming 
as to character and antecedents of the offender would be quite 
sufficient, and he therefore did not propose challenging this point. 

■ He, however, contended that section 562 was a section of which 
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this Court could not avail itself when sitting as a Court of appeal ; 
also that the offence was an offence punishable with imprison- 
ment for more than, two years. Lastly, he contended that the 
offence was not a trivial one. Dealing with the second objection 
first, he maintained that the offence of which the appellant was 
convicted was in reality an offence falling within the provisions 
of section 466 of the Indiau Penal Code. There is no doubt that 
the act of the accused is one which was far-reaehing, and might 
have involved him in very serious results. I have, however, to 
deal with the following circumstances (1) that he stands before 
£ me convicted of an offence under section 465 read with section 
471 ; (2) that there has been no application before me to enhance 
i the sentence, and that, on the other hand, the only argument 
before me lias been that if the learned counsel for the appellant 
[ had pressed for the reduction of sentence, the learned Govern- 
ment Pleader had been instructed not to oppose such applica- 
tion. 

f take the ofience as it stands, an offence punishable with not 
more than two years’ imprisonment. Regarding the third objec- 
tion, it has already been dealt with to a very great extent in 
what I have just said. It is very fortunate for the accused that 
what was done was so quickly discovered, and the matter did not 
reach further. There remains the first objection, which is not so 
easy to decide. Taking into consideration all that has been 
argued before me, I am still of opinion that the new provisions 
inserted in section 423, clause (cl) arc sufficiently ample to enable 
me to deal with the case and to apply the provisions of section 
562. In a case before the Bombay High Court (that case is to 
be found in the Bombay Law Reporter, Vol. II, p. 817*), the 
learned Judges read the section in the way I propose to read it 
i.e. that where no previous conviction is proved against an 
offender, and the offence is one under the Indian Penal Code 
punishable with not more than two years’ imprisonment, regard 

v - T ^ra-M CuZ. But in this case the solo question "" 
tofore the High Coait was whether the powers conferred by section 562 could 
bo exorcised by the convicting Court in the ease of a person of the age of 40 
years, i.e. whether under that section the first offender with a past goo/charae- 

the Hi o “com Tr U T f eSSMil ? b8 “ y° ,lth ” question whether 

tho High Court as a Court of appeal could use the section was not in issue.- 
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may bo Lad to the youth, character, and antecedents of the 
offender, and the section applied on those grounds. 

I accordingly, maintaining the conviction, alter the nature of 
the sentence, and make an order under section 562 of the Code 
of Criminal Procedure. 

I direct that accused enter into a personal bond of Rs. 100 
with two sureties of Rs# 100 each, and that upon his doing so 
he be released, and for a period of one year undertake to appear 
and receive sentence when called for, and in the meantime to 
keep the peace and be of good behaviour. I give him one week 
within which to carry out this order. Upon the order being 
carried out, the bail under which he at present stands will be 
discharged. 


Empkbob* 

'a. 

Bibch. 


REVISIONAL CRIMINAL. 


1902 

March 17. 


Before Mr . Justice Blair . 

EMPEROR v. WAZIR AHMAD. 

Act (Local) No. 1 o/lOOO (Municipalities Act), section W— Bye-laws of 
Municipality-Continuing breach— Recurring fine— Imposition of fine 
in advance . 

Meld that where, as in section 147 of Act No. 1 of 1900 (Local), it is 
directed that a breach of some law may be punished with a fine of a certain 
sum per diem so long as the breach continues, it is not competent to the Court 
to impose such fine in advance whilst sentencing an offender in respect of the 
original breach; but there must he proof of the continuing breach having 
been committed. Earn Krishna Bistoas v. Mohendra Nath Mosumdar (I) 
followed. 

This was a reference made under section 438 of the Code of 
Criminal Procedure by the Sessions Judge of Agra. The facts 
out of which the reference arose are fully stated in the order of 
the Sessions Judge, which was as follows:™ 

« The applicant in this case applied to the Municipality for 
permission to construct a house. With his application, dated 
June 25th, 1901, he put in a plan which showed that he proposed 
to leave a space of 1| feet between the wall of his house and the 
kachoha drain which separated it from the public road. Building 
according to the plan was permitted, except that permission was 

# Criminal Reference Ho. 142 of 1002. 

; (1) (1900) I. L. a, 27 Calc.) 565. ' ■ ’ • ■ - \ ~ 
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1902 refused for the edhstrnction of two flights of steps at the sides of 
iiirsEOE - ^ ie ^ 0llse bridging the drain. 

Wazib “As the applicant did not himself propose to bring the wall 

Ahmad. right up to the edge of the drain, there was, of course, no need 

for any express written order that he should leave a space, and no 
such order was consequently passed. However, in contravention 
of his own plan he carried his front wall forward right up to the 
edge of the drain. For this he was prosecuted under section 147 
for omitting to comply with the conditions, subject to which 
permission was given him by the Board under the power conferred 
on it by chapter 7 of the Municipal Act, and fined Bs. 25 with 
a fine of Bs. 2 per day, for every day during which, after 35 
days from the date of the conviction, the building remained 
unaltered, and not in accordance with the plan. 

“ For the applicant it is contended that he did not omit to 
comply with any written directions which the Board could 
lawfully pass, that he ought to have been served with a notice 
to alter the building under section 87(5), against which he 
might have appealed to the Commissioner and got him to stay 
prosecution with reference to section 152 of the Act, and. that the 
order for a recurring fine was illegal at that stage of the ease. 

“ With regard to these contentions, I think it is correct that 
the applicant did not omit to comply with any express written 
condition or direction as to the strip between the wall and the 
drain. But when a person is given permission to build according 
to a plan which he has himself put in, it is clear that it must be 
understood that a condition of the permission is that the building 
should be according to the plan. It is absurd to suppose that a 
man may get a building sanctioned according to a plan and then 
build anything he likes. Section 87(5) provides that the bond 
may require the building to be altered or demolished. But 
this is permissive, not mandatory, and I find nothing in the 
■ law which requires that such a notice shall be issued before a 
person can be prosecuted under section 147. It is possible that a' 
Municipal Board may think it sufficient to get a man punished 
for his contempt of public authority, and not think it worth 
while to put him to the trouble aud expense of making consider- 
able alterations. To take the present case, it is probably a 
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matter of little consequence to the Board whether the applicant’s 
wall comes up to the drain or not. Bat, as a matter of principle, 
and to prevent all sorts of tricks and encroachments, the Board 
is entitled to expect that people should adhere to their plans. I 
think, therefore, that the applicant, having been permitted to build 
according to a plan, has been very properly fined for building in 
contravention of that condition. 

“ With regard to the recurring fine, section 147 provides that 
in the case of a continuing breach a further fine may be imposed 
for every day, after the date of the first conviction, during which 
the offender is proved to have persisted in the disobedience or 
omission. In the similar ease of Ram Krishna Biswas v. 
Mohendra Nath Mozamdar (1), it has been held that the order 
for the payment of the daily fine was illegal, inasmuch as it was an 
adjudication in respect of an offence which had not been committed 
when the order was passed. From this it would appear that the 
Municipal Board, if they want to have the applicant subjected to 
a daily fine for persisting in his omission to comply with the 
condition of the permission, will have to wait for a reasonable 
time, and then institute a fresh prosecution with this object. 

“ I accordingly submit the record to the Hon’ble High Court, 
with a recommendation that the order for a recurring fine should 
be set aside.” 

Upon this reference being laid before the Court, the following 
order was passed : — 

Buaib, J.— -The order for payment of so much fine per day 
so long as the building continues to stand is illegal. The addition 
of such an order is premature. There must be proof of a 
continuing offence before the jurisdiction of a Magistrate to make 
such an order arises. That portion, therefore, of the order will be 
set aside. Iam supported in this view by the decision of the 
Calcutta High Court in Ram Krishna Biswas v. Mohendra 

Nath Mosamdar ( 1 ). 

(1) (1900) I. L. E., 27 Calc., 565. 


Empeboe 

V. 

Waz'xb' : 
Ahmad, 
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APPELLATE CIVIL, 


1902 

Marsh 18 - 


Before Sir John Stanley, Knight, Chief Mice , and Mr. Justice BurUtt. 
JAMNA KUNWAB (Pdaintim?) *. NASIB ALI and others 
(Dependants).* 

Civil Procedure Code, sections 510, 514 —Arbitration— Delegation of 
' :; iheir duties by the arbitrators— Award not submitted by the arbitrators 
within the time limited by the Court- 

The parties to a suit for winding up a partnership agreed to refer the suit 
to arbitration, and two arbitrators were appointed by the Court. The parties 
subsequently agreed that the matters in dispute should be settled by one Saif 
Ali, who was within a certain time to send in his opinion to the arbitrators 
in order that they might submit to the Court an award in accordance therewith. 
Saif AH sent in his opinion to the arbitrators some days before the time fixed 
by the Court for the submission of the award 
submit their award within time. . 


* 1 • but the arbitrators did not 

Held that the agreement of the parties to 
let the matters in dispute be settled actually by Saif AH could not possibly 
have the effect of superseding the appointment of arbitrators by the Court. 
Before the Court could proceed to hear the suit it was necessary that it should 
itself make, under either section 510 or section 514, an order superseding 
the reference to arbitration. 

The facts of this case sufficiently appear from the judgment 
of the Court. 

Babu Jogindro Nath (for whom Munshi Oulzari Lai), for 
the appellant. 

Pandit Mali Lai Nehru, for the respondents. 

Stanley, C.J. and Buriutt, J.— The decree of the learned 
Subordinate .Judge in this case cannot be upheld. The suit was 
instituted by the plaintiff for dissolution of partnership and 
taking of the partnership accounts. Thereupon an agreement 
was entered into between the parties to refer the matters in dispute 
to arbitration, and an order was made by the Court under the 
provisions of the Code of Civil Procedure, referring the suit to 
arbitration on the 27th of June, 1898. The arbitrators appointed 
were one Debi Prasad and one Maulvi Ahsan-ulhth, who were 
respective pleaders for the parties in the suit. A number of 
proceedings were recorded by these arbitrators, and amongst 
others a proceeding of the 7th of August, 1898, in which it was 
stated that ** the parties would accept and admit the decision of 

# First Appeal No. 65 of 1899, from a decree oT Rai 1c 
Subordinate Judge of Cawnpore,’ dated the 18th January 1899. 
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the case as made jointly by Pandit Mangli Prasad, the plaintiff 
and Shaikh JSTasib Ali, the defendant.” Nothing appears to have 
been done by these parties so named ; but on the 8th of August 
a further proceeding is recorded by the arbitrators, in which it 
is stated that " all the parties have agreed to accept what would 
be decided in this case by Sheikh Saif Ali.” Upon this the 
arbitrators allowed time up to the 18th of August 1898 to Sheikh 
Saif Ali to deliver his decision in writing to them within the 
said period. Sheikh Saif Ali delivered his decision to the arbi- 
trators on the 20th of August. It appears that the arbitrators, 
JDebi Prasad and Ahsan-ullah, had applied to the Court on 
several occasions and got extensions of time for filing their 
award up to the 29th of August, 1S9S. The time was extended 
by three orders, dated the 28th of July, the 19th of August and 
26th of August. We further find that these arbitrators on the 
23rd of August directed that the case should be brought forward 
for final disposal before them on the 24th of August, giving as 
their reason that the time for filing in Court their award was 
approaching very near. This was three days before the date to 
which time for filing their award had been extended by the 
Court. It is perfectly clear from this that the arbitrators who had 
been appointed by the Court did not consider that they had been 
superseded as arbitrators;. on the contrary, what we gather from 
the record of proceedings which they kept is that they considered 
themselves to be the arbitrators whose duty it was to determine 
the matters in dispute, but that they had delegated, by consent 
no doubt of the parties, to Sheikh Saif Ali the determination of 
these matters. The time for filing an award by the arbitrators 
expired without an award being filed, although Saif Ali had sent 
in his decision in writing to the arbitrators on the 20th of August, 
1898 . ' , 

Upon these facts the learned Subordinate Judge held that 
the parties by the so-called agreement of the 8th of August, 
1898, referred the matters in dispute to the arbitration of Sheikh 
Saif Ali without the intervention of the Court, and that this 
agreement had the effect of taking away the jurisdiction of the 
arbitrators who had been appointed by the Court, and that this 
agreement was a bar to the suit of plaintiff under section 21 of 
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the Specific Relief Act, We are wholly unable to see how this 
' alleged consent could have any such effect. The arbitrators 
had been appointed by the Court under the provisions of the* 
. Code of Civil Procedure. It was therefore not open to them 
to delegate their authority to a third party, nor was it within 
the power of the parties to render nugatory the order of the 
Court appointing arbitrators or withdraw the suit from the 
cognizance of the Court unless under an order of the Court itself. 
Section 510 provides that if the arbitrators fail for any of the 
reasons therein mentioned to act, the Court may either appoint 
new arbitrators or else make an order superseding the arbitration. 
Now the arbitrators in the present case neglected to file their 
award, and therefore, as it seems to us, it was the duty of the 
Court before any other steps were taken to supersede the arbitra- 
tion under the provisions of this section. It is argued that the 
Court did supersede the arbitration, but we do not think that this 
was the case. An application was made to the Court for an order 
calling upon the arbitrators to file in Court all the papers relat- 
ing to the arbitration proceedings, and upon this application the 
Court, on the 5th of September, 1898, directed that the papers be 
called back, and the case be put up for hearing the argument. 
This did not amount to a supersession of the arbitration. Under 
these circumstances we hold that the view taken by the learned 
Subordinate Judge was entirely mistaken, and that the reference 
to arbitration is still in force, and that before the suit can be 
entertained or heard, there must be an order for supersession 
under section 510 or section 514, Accordingly we must set 
aside the decree and remand the suit with instructions to the 
learned Subordinate Judge that he should, if he thinks fit, 
supersede the arbitration and proceed with the suit. The costs 
.of this appeal will a bide the event. 

Appeal decreed and cause remanded . 
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REYISIONAL CRIMINAL. 

Before Sir John Stanley, Knight, Chief Justice* 

In the matter op the petition op NATHU MAL.* 

Statute 24 and 25 Vie., cap. civ., section 15 — Criminal Procedure Code , 
sections 145, 435, 4%9-~Order of Magistrate in case of a dispute relating 
to immovable property — Sigh Court's powers of revision • 

Seld that the High Court cannot exercise revisional powers in respect of 
proceedings under Chapter XII of the Code of Criminal Procedure unless in a 
case where the Magistrate has acted without jurisdiction. Doulat Koer r* 
Bameswari Koeri (1 ) followed. 

Tins case arose out of a dispute as to the right to collect dues 
in a certain bazar. The facts were briefly as follows. On the 
3rd of December 1901 one Bodhai Ram and others presented a 
petition to a Magistrate of the Allahabad District, complaining 
that one Nathu Mai through his agent and servants had on the 
2nd December 1901 taken forcible possession by collecting bazar 
dues of a certain bazar called bazar Jasra, which, the complainants 
alleged, had up to that date been in their possession. This 
application was referred to the Tahsildar for inquiry and report. 
On the 9th of December Bodhai Ram and others applied to the 
Magistrate under section 144 of the Code of Criminal Procedure, 
for an order restoring them to possession, which was granted. 
On the 10th of December an application presented on behalf of 
Nathu Mai was dismissed. Subsequently on the 17th December 
the Magistrate, in consequence of the report submitted by the 
Tahsildar, commenced proceedings under section 145 of the Code 
of Criminal Procedure. Both sides filed written statements, and 
a large number of witnesses were summoned by both sides, one 
party applying for tfa 1 summoning of 57 witnesses and the other 
for the summoning of 50 witnesses. These numbers were after- 
wards reduced to 21 and 12 respectively. Before, however, the 
witnesses named in the amended lists filed by the parties had 
been summoned, the Magistrate had examined the most important 
of the witnesses, and having arrived at the conclusion that Natfau 
"Mai had forcibly dispossessed Bodhai Ram and that he was sup- 
porting a false claim by means of perjured witnesses and forged 


' 1902 
" March IS. 


* Criminal Revision No. Ill of 1902. 
(1) (1899) I. L. K., 26 Calc., 620. 
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documentary evidence, made an order under section 146(4) of 
the Code in favour of Bodhai Ram. Against this order an appli- 
cation in revision was presented to the High Court, the principal 
ground of which was that none of the witnesses named in the 
second list of 21 witnesses put in by Nathu Mai had been 
examined by the Magistrate. This application was made not 
under the Code of Criminal Procedure, but under section 15 of 
the Charter Act. 

Babu Sital Prasad Ghosh, for the applicant. 

The Assistant Government Advocate (Mr. W. IL Porter), in 
support of the order of the Magistrate. 

Stanley, C.J. A rule in this case was issued, calling upon 
the Magistrate to show cause why his order of the 21st of 
January, 1902, passed under section 145 of the Code of Criminal 
Procedure, should not be set aside, on the ground that the same 
was passed without hearing the evidence of any of the witnesses 
who were produced on behalf of the second party, Lala Nathu 
Mai, and such other order passed as the Court might think lit. 
The rule was issued by me under a misapprehension as to the 
facts. 1 understood from a statement of the learned vakil who 
made the application that none of the witnesses who were called 
on behalf of the second party had been examined. It, however, 
now transpires that no less than ten witnesses were examined on 
his behalf. It appears that in addition to these ten witnesses 
summonses had been issued for the attendance of 21 other 
witnesses^ and that none of these last-mentioned witnesses were 
examined by the Magistrate, inasmuch as he believed that the 
evidence which was being produced by the second party was 
worthless, and that it was only a waste of public time to examine 
further witnesses. In his explanation the Magistrate has stated 
to this effect, and shown that the order which he passed was not 
made until he had examined a great number of witnesses, and had 
satisfied himself as to the propriety of the order. Under these 
circumstances it is clear that the Magistrate did not act without 
jurisdiction. He considered the case and heard as many as ten 
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Code of 1898 the rovisional powers of the Court in proceedings 
under Chapter XII were withdrawn, and therefore, as it seems 
to me, the Court is not empowered to exercise revisional juris- 
diction in such proceedings unless in cases where the Magistrate 
lias acted without jurisdiction. . According to the present state of 
the law, since the passing of the Act of 1898, the power of revision 
to he exorcised by the Court is limited to matters of jurisdiction, 
that is, to cases in which it is found that the Magistrate taking 
proceedings under Chapter XII has acted without jurisdiction. 
If an order purporting to be made under section 145 is made 
without jurisdiction, there is no doubt this Court can exercise 
its powers under section 15 of the Charter Act; but that is not 
the present case. Here the Magistrate acted within his powers, 
and if anything has been do.no by him to which objection can 
be taken, it was at the most an irregularity, and this Court is 
precluded from interfering by the express provisions of the 
Act of 1898. I find that this was so laid down in a oase decided 
by a Bench of the High Court of Calcutta, consisting of Mr. 
Justice Prinsop and Mr. Justice Wilkins. That is the case of 
Doulut Hoar v. Jlameswari Koeri (1). It appears to me that 
the law is there correctly laid down, and that the High Court 
cannot exercise revisional powers in proceedings under Chapter 
XII unless in a oa-o where the Magistrate has acted without 
jurisdiction. For those reasons the rule must be discharged. 
I accord i ngl y d Lsch urge it. . 'SO ;V:: 
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APPELLATE CIVIL. 


1902 

March 20. 


Before Sir John Stanley, Knight, Chief Justice, and Mr. Justice Bar Ht t. 
RUDIINATH KAN DU (Defendant) v. MATHURA PRASAD 
(Plaintiff).* 

Suit for damages for malicious prosecution — Plaintiff not prosecuted h) 
defendant, though named hg him as having some connection with mi 
assault marie upon him— Prosecution initiated by Magistrate suo motii. 
One Dudhuafch Kamlu lodged a complaint before a Magistrate that he had 
been assaulted and severely beaten by four persons whom ho named. He 

* First Appeal No. 123 of 1899, from a decree of Mm Jai U\] sViVlLVe 
Judge or Azatng.irh, dated the lGfch June 1899. 
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snT.su-. pcufciy a<M; >1 tb» t-ma of a fifth parson as ore of his assailants. When 
.-PViirU 'or! i1:c a statement upon oatli in support of his complaint, h« atatcd 
inter ,7V.. in the course of iho assault one Mathura Prasafi came from 

behind and called out “beat.” Thereupon the. Magistrate issued a warrant 
against Mathura Prasad also as well as against the persons named m the 
complaint. Mathura Prasad was acquitted, and thereafter brought a suit for 
damages for malicious prosecution against the complainant. If eld that the 
plaintiff bad never been prosecuted by the complainant, but that bis prosecu- 
tion was due to the action of the Court tno motv, and that the plaintiff had no 
it the defendant complainant. 

fro m the j udgment of 
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Kaxiht 
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'Biii&e of ^otios:: Again 

The facts of this case sufficiently appear 
the Court. 

Pandit Sundew Lai , for the appellant. 

Babu Jogindro Nath Ghaudhti and Babu Jivan Chandra 
Nukerji, for the respondent. 

Stanley, C..J. and Burkitt, J.— This is an appeal from a 
decree of the Sabord inate Judge of Azamgarh, by which he allowed 
damages to the extent of Rs. 2,576 to the plaintiff for alleged 
malicious proseeutiou. It appears from the evidence in the case 
that on the 12 th of September, 1898, the defendant was severely 
beaten by several persons and had an. arm fractured. He made a 
report at the police station that four persons whom he named liad 
assaulted him. Subsequently he presented a petition of complaint 
to the Criminal Court, in which to the four persons whom he had 
charged with the assault upon him, lie added the name of a fifth, 
namely, one Jugal Kishore. In the ordinary course the defendant 
was required to make a statement upon oath of the occurrence 
mWinn* to the issue of process ; and in the course of his examina- 
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action for malicious prosecution does not lie under such circum- 
stances, Ihere has been no prosecution by the defendant of the 
plaintiff, The prosecution which was directed, was directed 
by the Magistrate suo r /)iotu } and not upon a complaint of 
the defendant, or in any application made by him for the issue 
of process. The words complained of were spoken by the 
defendant upon a privileged occasion, namely, when he was 
being examined before a Magistrate in the course of a criminal 
proceeding. It appears to us, therefore, that the action was 
wholly misconceived, and that the facts appearing in evidence 
did not justify its institution. It is unnecessary for us, holding 
as we do this view, to go into the other matters which have been 
discussed in the judgment of the Subordinate Judge; but we' 
may say that if there was a prosecution of the plaintiff by the 
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Before Sir John Stanley, Knight , Chief Justice, Mr, Justice Knox, 
Mr. Justice Blair, Mr. Justice Banerji and Mr. Justice Aibman. 

DEO XAKAIX RAI and another (Plain tires) v. KUIOJR BIND and 
others (Dependants).* 

Act No. IV of 1882 (Transfer of Property Act), sections 59 and 123~ 
Mortgage— Signature of mortgagor— Mortgagor's name signed by the 
scribe of the document at the request and in the presence of an illiterate 
mortgagor- Signature held to be good— Maxim- Qui facit per alium 
facit per se — Construction of statutes. 

Ife is not imperatively required by section 59 of tlie Transfer of Property 
Act, 1882, that a mortgage, where the principal money secured is Rs. 100 or 
upwards, shall be signed by the mortgagor with his own hand, or by an agent 
specially appointed in that behalf. If the mortgagor is illiterate, it is 

Second Appeal No. 404 of 1900 from, a decree of Manlvi 
ahdin, Subordinate Judge of Ghazipur, dated the 10th of Pebruary, 1900, 
confirming a decree of Munalu Achal Behari Lai, Munsif of Ghazipur, dated the 
l%th of December, 1899. . . * 
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a good signature if, in the presence and at the request of the mortgagor, 
spine other person signs the mortgagor’s name on Ms behalf as executant of 
the document. 

So held by Stanley, C.J. and Knox, Blair and Baser ji, JJ., (Aikman, J., 
dis sent lent e ) overruling the decision in Moii Begam v. Zorawar Singh (1). 

Per Aixman, J. — Whether or not the autograph signature of the execu- 
tant is required to any particular document is usually a question of construc- 
tion to be decided separately in each case. In the case of a mortgage executed 
in accordance with the provisions of section 59 of the Transfer of Property 
Act* 1882, the law requires the personal signature of the mortgagor. 

In the course of the judgments the following authorities were referred 
to—- Hyde v. Johnson (2), Spencer v. Metropolitan Board of Works (3), 
The Queen v. The Justices of Kent (4), In re Whitley Partners 3 Ld. (5), 
Luchmee Buxsh Boy v. Bunjeei Bam Panday (6), Budoohhoosun Bose v. 
Bnaet Moonshee (7), Bx parte Wallace (8), Commissioners for Special 
'--purposes, of the Income Tans v. Pemsel (9) and Crawford v. Spooner (10). 

This was a suit for possession under the terms of a mort- 
gage-deed executed by one Kukur Bind alias Umar Bind, 
Kukur Bind, the mortgagor/ being illiterate, his signature was 
affixed for him to the mortgage deed by the scribe thereof, one 
Shiunandan Lai, a patwari. "What was actually written was 
this ; — u Signed by Kukur Bind alias Umar Bind, by the pen of 
Shiunandan Lai, Patwari,” The deed was duly registered, and 
Kukur Bind admitted execution of the deed. His signature 
below the registration endorsement appears as : — (< Signature of 
Kukur Bind by the pen of Shiunandan Lai.” Kukur Bind was 
identified before the registering officer by the patwari who had 
signed for him. When, however, the present suit was brought, 
Kukur Bind, among other defences, pleaded that the document 
sued on was not a valid mortgage deed, because it had not been 
executed and completed according to section 59 of the Transfer 
of Property Act (No. IV of 1882), This contention was accepted 
by the Court of first instance (Munsif of Qhasdpur), which, 
following the ruling of the High Court in Moti Begam v. Zora- 
war Singh (11) dismissed the suit. An appeal to the District 
Judge having been dismissed on the same grounds, the plaintiff 
appealed to the High Court. 


(1) Weekly Notes, 3899, p. 190. 

(2) (18S6j 2 Bing. N, C., 770. 

(3) (1882) h. B., 22 CM D«, 142, 

(4) (1873) L. B., 8 Q. B., 305. 

(5) (1886) L. B., 32 CM X).* 337. 


(II) Weekly Notes, 1899, j>. 196. . 


(6) (1873) 20 W. B. C. B., 375. 

(7) (1867) 8 W, B., 1. 

(8) (1884) 14 Q. B. I)., 22. 

(9) (1891) L. R,, 1891 A. C„ 531- 

(10) (1846) 6 Moo. P. C., 1* 
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Pandit Sundar Lai , for the appellants." ' : 

The only question in this case is whether the mortgage deed 
. has been signed by the mortgagor within the meaning of section 
o9 of the 1 ransfer ox Property Act, 1882. In the General 
Clauses Act of 1868 no definition is given of “signature.” In 
the Indian Registration Act, 1877, “ signature ” includes the 
affixing of a mark. Similarly, neither in the General Clauses Act 
of 1887 nor in that of 1897 is there any exhaustive definition of 
“signature”. These Acts merely say what “signature” shall 
include, but contain no precise definition of the term. The prac- 
tice in India is that where the executant of a document is illiterate 
he simply touches the pen wherewith some one else signs his name 
for him (of. Gour’s Transfer of Property Act, p. 266). Stroud’s 
Judicial Dictionary, article “ Signature,” page 736, and Darby and 
Bosanquet, Law of Limitation, page 382 were also referred to. 

I rely upon the general maxim “ Qui faoit per aliurn facit 
per se , and I submit that the case ot Moti Began v. Zorawar 
Singh, (1) has not been correctly decided. Skiunandan Lai, 
patwari, was the agent of Kukur Bind for the purpose of making 
his signature. Such agency may be created orally, or even 
by implication and ratification— Bowstead on Agency, pp. 38 
and 4o. I here is nothing in the language of section 59 of 
the Transfer of Property Act to take it out of the operation 
of the general principle alluded to above. At the hearing of 
Mooi Began v. Zorawar Singh reliance was placed upon section 
12b of the Transfer of Property Act, which relates to gifts and 
provides tnat a deed of gift of immovable property must be 
signed “ by or on behalf of the donor.” As to this I say first, 
that gifts and mortgages are not in pari materid ; and, secondly, 
that the Chapter on mortgage in the Transfer of Property Act 
must be construed as a part of the Contract Act (vide section 4 
of Act IY of 1882). I rely upon The Queen v. The Justice of 
Kent (2) and In re Whitley Partners, Ld. (3), especially the 
latter case. Hyde v. Johnson (4), upon which the judgment in 
Moti Begam’s case was largely based, was a case decided upon a 
special enactment and affords no safe ground for the decision of 
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(I) Weekly Notes, 1899, p. 196. 
(2} {1873} L. 8 Q.B., 306. 


(8) (1886) L. B., 32 Ok IX, 337. 
(4) (1886) 2 Bing., N, C., 776. 
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the present ease. That case was referred to and explained by 
Bowen, J., in In re Whitley Partners Lcl. (1). The view I now 
contend for was taken by a Bench of this Court in S. A. No. 48 
of 1895, decided by Ivnox and Burkilt on 30th April 1897. 

Mr. Abdul Raoof, for the respondents. 

I do not deny the truth of the general principle gui facit per 
a lium facit per se, but I rely on the clear language of section 
59 of the Transfer of Property Act. I would specially point 
out the difference iu the wording of the two sections 59 and 123. 
Where such a difference of language exists in the same Act, it is 
to be presumed that the difference is intentional, and the inference 
is that in the case of a mortgage the Legislature meant to make 
the personal signature of the mortgager necessary, or at any 
rate signature by a specially authorized agent. I would refer 
to The Kingx. The Inhabitants of Great Lolton (2). There 
are also certain cases decided on former Limitation Acts, which 
throw some light upon the construction which, I submit, is to be 
placed on section 59 of the Transfer of Property Act. These 
are Bwloobhoosun v. Enaet Moonshea (3) and Luehmee Buxsh 
Boy v. Runjeet Ram Pandey (4). 

Pandit Sv,ndar Lai in reply. : , 

On the 20th of June 1902 the judgment of the Pull Bench 
were delivered. 

Stanley, O.J. — The question raised in this appeal is a 
narrow one, but it is none the less very important. It is whether 
or not, having regard to the provisions of section 59 of the 
Transfer of Property Act, 1882, a mortgage to be effective must 
bear either the autograph signature of the mortgagor or his mark. 
The facts of the case are simple and undisputed. On the 25th 
of August, 1890, one Kukur Bind borrowed a sum of Bs. 381 
from the plaintiffs on the security of a mortgage, which provided 
that the interest on the mortgage-debt should be payable annu- 
ally, and in default of payment of interest the mortgagee should 
be entitled to possession of the mortgaged property. Default 
was made in payment- of the second instalment of interest, and 
in consequence the plaintiff's instituted this suit for possession of 

(1) (ISSfi) L. R. 32 Cb. 1)., 337. (3) (ISC7) 8 W. B., I. 

(2) (1828) S B. aiat C., 71. (4) (1873) 20 W. It., 373. 
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the mortgaged property. The mortgagor is illiterate, and the 1902 
signature to the mortgage was made by the scribe of the deed by x^o~nIbaix 


the direction and in the presence of the mortgagor. The follow- 
ing are the words which were written by the scribe in signing 
the deed on behalf of the mortgagor : — “ Signed by Kukiir Bind 
alias Umar Bind; the deed of simple mortgage is correct ; by 
the pen of Shiunandan Lai, patwari.” The deed was duly 
registered on the 28th of August 1896, when Kukur Bind 
appeared before the Registrar and acknowledged the due execu- 
tion of the deed. The Court of first instance dismissed the 
suit on the ground that the mortgage had not been executed in 
accordance with the provisions of section 59 of the Transfer of 
Property Act, relying on the decision in the ease of Moti Begam 
■v. Zoraivar Singh (1). On appeal the lower appellate Court 
upheld the decision of the Munsif. Hence the present appeal. 

The words of section 59 which bear upon the question run as 
follows: — “Where the principal money secured is one hundred 
rupees or upwards a mortgage can be effected only by a registered 
instrument signed by the mortgagor and attested by at least two 
witnesses.” In the decision to which I have referred it was held 
by a Bench of this Court that “where a mortgage was signed on 
behalf of a mortgagor, who was illiterate, by the scribe of the 
document not being specially empowered in this behalf, such a 
signature was not sufficient within the meaning of the section to 
validate the mortgage,” One of the learned Judges who decided 
this case, my brother Aikman, held that “in the case of a mort- 
gage the law requires the personal signature of the mortgagor,” 
while my brother Knox held that “' none but the mortgagor or 
■ some one vested by the mortgagor by deed in writing with full 
power to act as and for the mortgagor can execute such a docu- 
ment.” It is contended on behalf of the appellants that this 
decision cannot be supported, that in accordance with the maxim 
gui per alium facit per se ipsum facer e videtur (which I may 
translate, “he who does an act through another in the eyes of 
the law does it himself ” ), or, as the maxim is more familiarly 
known, qui facii per alium facit per se , signature by the author- 
ized agent of a mortgagor is sufficient. This is an old and 
(1) Weekly Notes, 1899, p. 196. 
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A section, however, has been discovered which, it is contended, 
bas this effect, and that is section 123. Section 123 is the second 
section of Chapter VII of the Act, -which deals, not with 
mortgages at all, but with a different subject-matter, namely, gifts 
of movable and immovable property. We have not been pointed 
out, nor am I aware of any words in any of the sections of 
Chapter I V of the Act, which deals with mortgages of immov- 
able property and charges, which throw any light upon the 
provisions of section 59. Section 123 runs as follows For 
the purpose of making a gift of immovable property the transfer 
must be effected by a registered instrument signed by or on 
behalf of the donor, and aitested by at least two witnesses.” It 
is contended that, inasmuch as the Legislature used in this section 
the words on behalf of” and did not use these words in section 
59, .the difference of language must be pvimd facie regarded as 
indicative of intended difference of meaning. In his judgment 
in the case to which I have referred, my brother Aibman 
observes : “ The difference in the language of these two sections 
is striking. In the ease of a gift the instrument must be signed 
f by or on behalf of 3 the donor. In the case of a mortgage, °like 
the one in suit, the instrument must be signed ‘ by the mortgagor/ ; 
Why the Legislature made this distinction I am unable” he says 
(1) (1886) 2 Bing. N. C., 776. 
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a to understand; but tbe distinction is there and I am reluctantly 1902 
forced do the conclusion that in the case of a mortgage the law le g N a b ai $r 
requires the personal signature of the mortgagor. In my • ' •••; 

opinion,” he goes on to say, “ the case relied on by the appellant Kttkub 

Hyde v. Johnson (1) is in point. To hold that the Legislature Jiff" 
meant the same thing in section 59 as in section 128 would, in my Stanley* 
judgment, be opposed to the ordinary canons of construction.” 

Now let me see what is the language of section 128 to which so 
much weight has been attached by my learned brother. It 
provides that a transfer of immovable property must be effected 
by a registered instrument signed by or on behalf of the donor. 

Do these words u by or on behalf of the donor” accurately 
express the meaning of the Legislature, or are they a loose form 
of expression ? What was intended by the Legislature is that the 
instrument should be signed either by the donor or by an agent 
authorized by him in that behalf, but the section does not say so. 

An instrument may be signed on behalf of a party without his 
authority. It was certainly not the intention of the Legislature 
that such a signature should be effectual. The language is clearly 
elliptical. It is not accurate draughtsmanship. We must supply 
after or in addition to the words “on behalf of” some such 
words as u by an agent duly authorized in that behalf.” The 
section otherwise does not express the intention of the Legisla- 
ture. Are we justified then in placing any reliance upon the 
use of the loos9 and vague words a on behalf of” contained 
in section 128 — a section dealing with gifts of property — to 
elucidate the meaning of the plain and intelligible language used 
in section 59 of the Act — a section which falls within the part o£ 
the Act which deals with a different subject-matter, namely, 
mortgages? I am of opinion, with all deference to the views of 
my brother Aikman, that we cannot safely adopt such a course, 
and that it would not be consistent with the canons of construc- 
tion to do so. Sir George Jessel in Spencer v. Metropolitan 
Board of Works (2), observed to the effect that we ought to 
find out the meaning of a section of an Act, if we can, from the 
section itself. If we can do that, we need not have recourse to 
other sections of the Act, If we cannot, then, he says, a I agree 
- ■ ■ ' (1836) 2 Bing. X. CV7?6; (3) (1832) ^. 22 Ch, B;, 142 at p. M2. ' 
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with the principle which was laid down by Mr. Justice Chitty 
that, as a general rule, a word is to be considered as used through- 
out- an Act of Parliament in the same sense, aad that therefore 
we may look through the other sections to see in what sense the 
word is there used. ” In the case of Hyde v. Johnson, upon 
which so much reliance has been placed, the Court was consider- 
ing one of a series of enactments which made a distinction 
bet, ween the signing of a document by a party personally and 
the signing by an agent 5 and it was therefore considered that 
where signature by an agent, was not mentioned the Act intended 
that the signature should be an autograph signature. The Act 
which we are considering is not of that nature. The Statute in 
that case required an acknowledgment to be signed “ by the party 
chargeable thereby. ” The mischief aimed at by the Statute was 
to exclude temptation to perjury in the proof of agency, and it 
was contended in that case that if the signature of an agent were 
admitted, parol evidence also must be admitted to prove the 
agent’s authority, and that then all the inconvenience would be 
reproduced which the Statute -was passed to obviate. Moreover 
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of limitation j like all others, ought to receive such a construc- 
tion as the language in its plain meaning imports* Statutes 
of limitation are in their nature strict and inflexible enact- 
ments, The object of the Legislature in passing them is to quiet 
long possession and to extinguish stale demands* Such legisla- 
tion has been advisedly adopted in India as in this country. 
Their Lordships think that in construing these Statutes the 
ordinary rules of interpretation must prevail. ” I may observe 
that if such legislation was advisedly adopted in India, it was 
not followed in the amending Act, The Legislature altered 
the law in the subsequent Act, Act No. IX of 1871, and also 
In the Limitation Act, Act No. XV of 1877, whereby it is 
provided that the expression “ signed by the party” in section 
19 means “signed either personally or by an agent duly 
authorized in this behalf. ” But let me assume that we are 
entitled to call section 123 in aid of the interpretation of section" 
59. What light does it throw ? As I have said, the signature 
of a deed of gift of immovable property made on behalf of a 
donor, but without his authority, clearly would have no efficacy. 
The signature to be effectual must be by a duly authorized 
agent. Now the Statute says nothing about a duly authorized 
agent ; no doubt because the Legislature recognised the existence 
of the rule which enables a party to sign through the instrumen- 
tality of an agent, and by virtue of this rule a donor could 
authorize another to sign for him. Therefore the rule in ques- 
tion was manifestly before the minds of the framers of the Act. 
If the rule was before the minds of the framer of the Act, it 
appears to me obvious that if the intention had been to exclude 
its operation in the case of a mortgagor, it would have expressed 
that intention by requiring signature by the mortgagor person- 
aliy, or with his own hand. The Legislature has, however, 
abstained from doing this; and therefore, as it seems to me, 
so far from there being anything in the Act to show an intention 
to exclude the rule, the reasonable inference to be drawn from 
the language of the Act is quite the contrary. If in section 
123 the words “by his agent duly authorized in that behalf” 
had been, inserted, I could better have understood the argu- 
ment which has been advanced on behalf of .the respondents, 
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In the ease of The Queen v. The Justices of Kent (i) tlie 
question of signature bv an agent was considered. In that case 
the Commissioners of the Eother Levels made a rate of certain 
sums per acre on all lands lying within their jurisdiction, and 
the lands of one Wells, amongst others, were so rated. Wells, 
appealed against the rate to the Quarter Sessions. According 
to the provisions of section 1 of the Statute 12 and 13 Viet., 
Cap. XLV, under which the appeal was presented, a notice of 
appeal to a Quarter Sessions “ should be in writing signed by 

the same, or by his, her or their 
The notice of appeal 
by the clerk to his 
on the part 
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the person or persons giving 
attorney, on his, her or their behalf. ” 
in that ease was signed in Wells’ name 
attorney by Wells’ authority. It was objected 
of the Commissioners that the notice of appeal was insufficient, 
as the signature of the appellant was not in his handwrit- 
ing. The Quarter Sessions held that the notice of appeal was 
bad and dismissed the appeal. Upon a rule calling upon the 
Justices of Kent to show cause why a mandamus should not 
issue commanding them to cause to be heard and determined 
the appeal of W ells on the merits, the Court of Queen’s Bench, 
consisting of Blackburn, Quain and Archibald, JJ., held that a 
notice of appeal signed in the appellants’ name by the clerk to 
his attorney with the appellant’s authority was sufficient. 
Blackburn, J., in his judgment says :■ — “No doubt at. common 
law where a person authorizes another to sign for him, the 
signature of the person so signing is the signature of the person 
authorizing it ; nevertheless there may be cases in which a statute 
may require a personal signature.” He then refers to the case 
of Hyde v. Johnson as one coming within the purview of a 
Statute which requires personal signature and, referring to the 
case before the Court, observes :• — “ Here the clerk having full 
authority from the appellant signed for him, and this is a 
sufficient signing at common law. I see nothing in this Statute 
that makes a personal signature necessary, and the rule must 
therefore be made absolute.” Quain, J., says : — ■“ I am of the 
same opinion. We ought not to restrict the common law rule 
qui facit per alium facit per se unless the statute m '.ms a 
(1) (1873) L. B., 8 Q. B., 305- 
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personal signature indispensable.” Archibald, J., says:— a X 
think this case comes within the common law rule qui facit per 
alium facit per se P and there is nothing in the Statute to qualify 
the operation of that maxim,” In the case of Ex parte Wallace 
(1) a similar question arose on the Bankruptcy Rules of 1883, 
Rule 125 provides that a a creditor’s petition shall be in form 
No. 10 in. the Appendix with such variations as circumstances 
may require.” Form No. 10 provides that “ the petition shall be 
signed by the petitioner, and that his signature shall be attested 
by a witness,” and the attestation clause contains the words 
u signed by the petitioner in my presence.” In this case a petition 
in bankruptcy was presented by one William Richards against 
one Wallace, who carried on business in the city of London. The 
petition was signed Ci William Richards by his attorney Thomas 
Pieton Richards.” The signature was attested by a witness, and 
the attestation clause was as follows : — Signed by the petitioner 
by his attorney Thomas Pieton Richards in my presence.” The 
objection was taken by the debtor to the petition that it was not 
duly signed as required by rule 125. The Registrar overruled the 
objection. Whereupon the debtor appealed. It was held by the 
Court of appeal, consisting of Bagg allay, Bowen and Fry, L. JJ 
that the petition was properly signed, that a bankruptcy petition 
by a creditor might be signed on his behalf by his duly con- 
stituted attorney. Baggallay, L. J., in the course of his judg- 
ment, remarks : — C{ The next question is, whether the signature of 
a bankruptcy petition by an attorney on behalf of the petitioner is 
a sufficient signature. I can entertain no doubt whatever that it 
is, provided that the power of attorney authorizes the signature.” 
Again, in the case of In re Whitley Partners , Limited, (2), it 
was held that section 11 of the Companies Act, 1862, was com** 
plied with by the signature of an agent. Section 6 of that Act 
provides that u any seven or more persons associated for any 
lawful purpose may, by subscribing their names to a memorandum 
of association, and otherwise complying with the requisitions of 
this Act in respect of registration, form an incorporated company ” 
and by section 11 it is provided that the memorandum of associa- 
tion shall be (c signed by each subscriber in the presence of and 
(1) (1884) Lr, E., 14 Q. B. D., M (2) (1880) L. 1., 32 Ch. D., 387. 
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Court, consisting of Cotton, Bowen and Fry, L. JJ., unanimously 
held that, there being nothing in the Company’s Act, 1862, to 
show that the Legislature intended anything special as to the 
mode of signature of the memorandum, the ordinary rule applied 
that signature by an ageut is sufficient. Lord Justice Bowen says 
in the course of his judgment as regards the question, of law: — “ It 
is contended by the appellant that it is not sufficient for a man to 
sign the memorandum of association by an ageut, but that he must 
sign it himself. In every case where an Act requires a signature, 
it is a pure question of construction on the terms of the particular 
Act whether its words are satisfied by signature by an agent. In 
some cases on .some Acts the Courts have come to the conclusion 
that the personal signature was required. In other cases on other 
Acts they have held that signature by an agent was sufficient.” 
Commenting upon Hyde v. Johnson lie says Hyde v. John- 
son was decided on the ground that Lord Tenterden’s Act was to 
be read along with the Staiute of Frauds, which expressly refers 
to the signature by an agent, and that a clause which contained 
no reference to an ageut was therefore to be held to require 
personal signature. In the present Statute there is nothing in 
the way m which the memorandum of association is dealt with to 
show that the Legislature intended anything special as to the 
mode of signature.” 

It appears to me upon these authorities to be indisputable that 
Jf there is no clear indication that the Legislature intended that 
the signature shall be an autograph signature, the common law 
vuleqm fac%t per alium facit per se should be applied. If the 
Legislature in this ease had intended that an illiterate mortgagor 
in this country should not enjoy the privilege of employing an 
amanuensis to sign his name, it seems to me that it would have ~ 
expressed its intention by the introduction of some such words 
in the section after the word “signed "as “personally" or “with 
ns own hand. The introduction of the loose words to which I 
have referred in section 123 appears to me to w„ii 
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Intended to exclude the application of the rule to section 59. In tun 
un reported case in this High Court (Ehimni Lai v. Jkao Lai, 
8. A,, No. 48 of 1895) a Bench of this Court, consisting of my 
brothers Knox and Barkitfc, decided this 
that the signing of a mork 
the scribe of the deed at the instauo 
signature within tire 
In their judgment s 
signing was effected in tki: 


very question, and held 
gage on behalf of an illiterate person by 
of the mortgagor was a good 
meaning of section 59. The learned Judges 
; ay that <{ it is true that the manual act of 
case by the hand of another, but the 
kdy by her acts has acknowledged that the act was done with her 
consent and for her, and in this way is her act. We are unable 
to draw the distinction the Judge does between the words con- 
tained in section 59 and those contained in section 123 of Act 
No. IV of 18S2.” 

I have said nothing as to the view adopted by my brother Enos 
in the case of Moti Begam v. Zorawar Singh, as this view has 
not been pressed in argument before us on the part of the res- 
pondents, and I am aware that the learned Judge does not now 
support it. Having regard to the scope and object of the Trans- 
fer of Property Act and to its language, I see no good grounds for 
placing the limited construction on section 59, which was adopted 
in the case of Moti Begam v. Zormoar Singh, and, with all 
deference to the views of my brother Aikman, I am of opinion, 
for the reasons which I have stated above, that the decision in 
in that case cannot be supported. I would therefore allow the 
appeal in this case, set aside the decrees of the Lover Courts, and 
remand the ease to the Court of first instance for trial on the 
merits. 

Knox, J.—In Moti Begam v. Zorawar Singh (1) I laid it 
down in my judgment that the terms of section 59 of the Trans- 
fer of Property Act, 1882, required that a deed intended to 
operate as a mortgage deed must be signed either by the mort- 
gagor himself or by some one vested by him with full power to 
act as and for the mortgagor. This power, I further held, must 
be a power contained in a written instrument. I was led to this 
result mainly, it not entirely, by arguments based upon the 
different language used in section 59 and in section 123 of the Act. 

(1) Weekly 'Notes, 1309, p # 196, 
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2902 A closer examination, however, of section 123, and of the words 

r — ~ used in it, as the learned Chief Justice has pointed out in the able 

Rai and well-reasoned judgment which I have had the privilege ot 

reading, and in which I fully concur, satisfies me that the words 
“ signed by or on behalf of the (donor) ?? were never intended, 
Knox, J. either expressly or by implication, to conflict or to mark any 
difference between them and the words u signed by the (mortga- 
gor).” In the present case I am not concerned with section 128. 
The words used in section 59 “signed by the mortgagor,” when 
read by themselves, are clear and tree from ambiguity. This being 
so, it is my duty to infer that the Legislature intended to mean 
what it has plainly expressed and to interpret these words as I 
should interpret them in any other document or Act. So inter- 
preted they would mean signed by the mortgagor or by another for 
him and by his authority. To limit them to the mortgagor person- 
ally requires that there sh ould be something either in the language 
or in the object of the Act which showed that a personal act was 
intended. There is nothing in the language of the section which 
expresses such au intention, and nothing that I know of — nothing 
has been pointed out to me— which expresses that such an intention 
was in the mind of the framers of the Act. The Act is set out 
in its preamble as an Act intended to define and amend certain 
parts of the law relating to the transfer of property by act of 
parties. Before Act No. I V of 1882 came into force, a transfer 
by mortgage was a good and valid instrument, whether it were 
executed by the mortgagor personally, or by some one signing 
for him. If there had been an intention to curtail this freedom, 
express words of limitation would have been used ; and it would 
not have been left to be inferred by a construction drawn from 
words contained in another remote section of the Act dealing 
with another class of transfer. If the framers of the Act then 
had intended to exclude the operation of the well-known maxim 
qui facit per alittm faeit per se, they could easily have done so, 
and would have done so. The presence of a deed in writing to 
act as and for the mortgagor is not required by any law that has 
been pointed out. In the present ease the signature of Kukur 
Bind, the mortgagor, who is an illiterate man, was made by the 
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pat war i who performed the manual act of signing was, so to 
speak, the hand of Kukur Bind. For these reasons I join in the 
order proposed by the learned Chief Justice. 

Blair, J. I have also had the advantage of perusing at 
leisure the exhaustive judgment of the Chief Justice, and I concur 
in the order proposed by him, and the reasons upon which that 
order is founded. 

Baxeeji, J.— This appeal arises in a suit brought by the 
appellants for recovery of possession of three bighas and odd bis- 
was of laud as mortgagees thereof under a deed of simple mort- 
gage dated the 25th of August, 1896, executed in their favour by 
the respondent Kukur Bind for a sum of Rs. SSI. The deed 
was not signed by him, nor does it bear his mark. But his 
signature was written on it by one Shiunandan Lai, palwari. 
It has been found that Kukur Bind is an illiterate person, unable 
to write his name, and that he authorized the patwari Shiunandan 
Lai, who is the writer of the document, to affix his signature to 
it. Default having been made in the payment of interest in compli- 
ance with the terms of the deed, the present suit was brought 
against the mortgagor and subsequent transferees from him. The 
defendants disputed the validity of the mortgage on the ground 
that it had not been effected in accordance with the provisions of 
section 59 of the Transfer of Property Act, 1882 . Both the 
Courts below have allowed this contention, relying upon the 
ruling of this Court in Moti Begam v. Zorawar Singh (l) and 
have dismissed the suit. The ruling referred to undoubtedly 
supports the decision of the Courts below. It may, however, be 
observed that a contrary opinion was expressed by this Court in 
S. A. No. 48 of 1895, decided by Knox and Burkitt, JJ,, on the 

8rd of April, 1897. That case unfortunately has not been 
reported. 

Doubts having been entertained as to the correctness of 
the ruling in Moti Begam v. Zorawar Singh, this case was 
referred to a Full Bench. The question we have to determine 
is, whether a mortgage is validly effected, where the principal 
money secured is Rs. 100 or upwards, if the mortgage deed is 
not signed personally by the mortgagor, but is signed for him 
(I) "Weekly jS T otes, 1899, p. 196. 
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by another under his authority, such authority not having been 
granted by deed in writing. 

With all respect for the learned Judges who decided the case 
of Moti Begam v. Zorawar Singh, I am unable to agree with the 
view adopted by them in that case. With reference to the pro- 
visions of section 59 of the Transfer of Property Act, the learned 
Judges do not appear to have held the same view. Whilst Mr. 
Justice Knox was of opinion that the Legislature cc purposely 
intended that no one but the mortgagor, or some one vested by 
the mortgagor by deed in writing with full power to act as and 
for the mortgagor, can execute such a document,” Mr. Justice 
Aikman held that section 59 requires the personal signature of 
the mortgagor. 

In my opinion there is no warrant for holding that if the 
mortgagor authorized another to affix his signature to the instru- 
ment of mortgage, the authority should have been given by deed in 
writing* By section 4 of the Transfer of Property Act the 
chapters and sections of the Act which relate to contracts should be 
taken as part of the Indian Contract Act, 1872. Section 187 
of the Indian Contract Act provides that the authority of an agent 
may be “ given by words spoken or written.” So that it is clear 
that an agent may be verbally authorized to act for his principal. 
Further, the act of an agent may be ratified by the principal, and 
under section 196 of the Contract Act, upon such ratification the 
same effect will follow as if the act had been performed by the 
authority of the principal. By section 197 ratification may be 
expressed or may be implied from the conduct of the person on 
whose behalf the act is done. In this case the mortgagor having 
caused the mortgage deed to be registered by admitting execu- 
tion of it, thereby ratified the act of Shiunandan Lai. It has 
also been found, as stated above, that the mortgagor Kukur 
Bind authorized Shiunandan Lai to affix his signature to the 
mortgage deed. Therefore upon the view of Mr. Justice Knox 
that a mortgage deed may be validly signed for the mortgagor 
by another who has been authorized in that behalf, the mort- 
gage in this case was validly effected. And it was not invalid 
by reason of the fact that tne authority was not granted in 
writing. 
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We have next to consider whether, as held by Mr. Justice 
Aikman, section 59 of the Transfer of Property Act requires that 
a mortgage deed should be signed personally by the mortgagor. 

That section runs as follows : — “ Where the principal money 
secured is one hundred rupees or upwards a mortgage can be _____ 
effected only by a registered instrument signed by the mortgagor Baaerji, J. 
and attested by at least two witnesses.” 

The general rule is, that a man may sign by an agent. 

In The Queen v. The Justices of Kent (1) Blackburn, J., 
observed No doubt at common law, where a person authorizes 
another to sign for him, the signature of the person so signing is 
the signature of the person authorizing it ; nevertheless there may 
be cases in which a statute may require personal signature.” 

Quain, J., said in the same cn=o : — “ We ought not to restrict the 
common law rule, qui fac'd per alium facit per se unless the 
Statute makes a personal signature indispensable.” Similar obser- 
vations were made by Archibald, J. In In re Whitley Partners, 

Ld. (2), Cotton, L. J., said: — “I think it would be wrong to 
hold that an enactment simply referring to signature is not satisfied 
by signature by means of an agent.” He added “ Suppose seven 
persons sitting round a table with a view to sign. ng a document, 
and one of them says to another ‘ sign it for me/ are we to say 
that the signature affixed under this authority Is insufficient '? I 
am of opinion that it is quite effectual.” These cases are clear 
authority for holding that where an enactment provides that a 
document should be signed by the executant, that alone does not 
make it indispensable that the signature should be affixed by the 
executant himself. Upon the question before us, the two cases 
referred to above are, in my opinion, very instructive, and are 
more in point than the case of Hyde v. Johnson (3), on which 
reliance has been placed on behalf of the respondents. 

In The Queen v. The Justices of Kent the question was, 
whether a notice of appeal, signed in the appellant’s name by 
the clerk to his attorney and not by the appellant himself, was 
sufficient under the Statute 12 and 13 Vic,, Cap. XLV., section 
1, which required that a notice of appeal to a Court of Quarter 

(1) (1878) 1. It., 8, Q. B., 80S. (2) (1888) L. R„ 33 Ch. D.. 337, 

(?.) (1838) 2 Bing. N. C., 776. 
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1902 Sessions snail be m writing; signed by the person or persons 
Djso Naeaik same; or by bis, her or their attorney on his, her or 

Rai their behalf* It was held that the signature by the clerk who 
had full authority from the appellant was sufficient* 

The case of In re Whitley Partners , Limited , was one 
JBmerji, J . under the Companies Act; 1882* Section 11 of that Act pro- : 

vides that u the memorandum of association shall be signed by 
each subscriber in the presence of. and attested by, one witness 
at least! 5 It w f as contended in that case, as has been contended 
on behalf of the respondents in this case, that as nothing was 
said in the Statutes about signature by an agent, these expressions 
must mean that the signature is to be affixed by the subscriber 
himself, and Hyde v. Johnson was referred to. Their Lord- 
ships repelled the contention, and held that there being nothing 
in the Companies Act to show that the Legislature intended any- 
thing special as to the mode of the signature of the memoran- 
dum, the ordinary rule applied that signature by an agent is 
sufficient. ' 

Did the Legislature, in enacting section 59 of the Transfer 
of Property Act, intend anything special as to the mode of 
signing a mortgage deed, that is to say, did it intend that the 
signature should be affixed personally by the mortgagor ? It is 
com mo n knowledge that in this country an illiterate person 
when executing a document causes his signature to be written for 
him by the scribe, the executant himself only touching the 
pen, and that such signature is regarded as the signature of the 
executant himself (see Gour’s edition of the Transfer of Property 
Act, p. 268). That this is so is also apparent from the fact that, 
except the case of Moti Begctan v. Zorawctr Singh and the 
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1902 No reason whatever has been suggested on behalf of the respond- 
])bo NaeTik ents *' or attr > butin g to t ’ ie Legislature such anomalous provi- 
IUI pious. And in the ease of Moti Begam v. Zorawur Singh my 
brother Aikman concedes that he is unable to understand why 
the Legislature should have made a distinction in the case of 
JSantrji, -T. a mortgage. I am therefore unable to hold that by inserting 
the words “on behalf of” in section 123, and omitting those 
words from section 59, the Legislature intended to lay down in 
the latter section a different rule from that provided in the 
former. 

Considerable stress was laid by the learned counsel for the 
respondents upon the ruling in Hyde v. Johnson (1) and on that 
of the Privy Council in Luchmee Buxsh Roy v. Runjeet Ram 
Panday (2) which followed Hyde v. Johnson. He also relied on 
Budoobhoosun Bose v. Enaet Moonshee (8). Those were cases 
relating to the Law of Limitation, and proceeded upon the 
principle that “ where there is a statutory bar, and there is a 
statutory exception to that bar by an acknowledgment of a 
certain character, the acknowledgment must, to be effectual, be 
strictly in accordance with the wording of the Statute.” (Ban- 
ning on the Limitation of Actions, 2nd edition, p. 88.) The rule 
of interpretation adopted' in the cases referred to cannot therefore 
lie held to be applicable to a case like the present. Even in 
regard to an acknowledgment within the meaning of the Law of 
Limitation, it appears to have been held in Ireland that “if a 
person signs the name of the principal by his direction in his 
presence, it is sufficient, for the person signing must be looked on, 
not as the agent, but as it were the hand or instrument of the 
principal himself.” [Lessee of Corporat ion of Dublin v. Judge, 
(d) cited in Darby and Bosanquet's Statutes of Limitation, 2nd 
edition, p. 382.] Upon the authority of the same ease it is said 
in Banning on Limitation (2nd ed., p. 127), with reference to 
the general rule which at one time prevailed that an acknow- 
ledgment must be signed personally by the debtor, that “ not- 
withstanding this, a signature may, it seems, be so signed by an 
agent under tne immediate direction and the supervision of the 

(1) (1836) 2 Bing. N. C.,'776. (3) (1867) 8 W. H., 1. 

(2) (1873) 20 W. It., P. C., 375. (4) U Ir. L. R., 8. 
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principal as to be in effect the signature of the principal,, espe- 
cially where the latter is incapacitated by illness or otherwise 
from signing himself.” 

I am of opinion that section 59 of the Transfer of Property 
Act does not require the personal signature of the mortgagor, and 
that if his signature is affixed to the instrument of mortgage by 
another under his authority, that is in effect the signature of the 
mortgagor himself, and is sufficient to constitute a valid mortgage. 
With all deference, I think the case of Mali Begam v. Zorawar 
Singh was wrongly decided and should be overruled. I would 
allow the appeal, set aside the decrees of the Couris below, and 
remand the case to the Court of first instance for trial on the 
merits. 

Airman, J. — In this ease I have the misfortune to differ 
from the opinion arrived at by the learned Chief Justice and my 
learned colleagues. The question which we have to decide in the 
appeal is a short one, namely, whether Act No. IV of XS82 
requires a deed of mortgage to be signed personally by the exe- 
cutant. I have already expressed my views as to this in the case 
of Moti Begam v. Zorawar Singh (1). I have listened to the 
argument of the learned counsel for the appellants based on 
section 4 of the Act and the provisions of the Contract Act; but 
his argument, ingenious though it was, has failed to remove my 
difficulties, or induce me to depart from the conclusion I came to 
in the case mentioned above— a conclusion arrived at after much 
anxious consideration and with great reluctance. 

I have not much to add to the judgment I delivered in that 
case. In the case of The Queen v. The Justices of Kent (2), 
Blackburn, J., observed : — a Bo doubt at common law, where a 
person authorizes another to sign for him, the signature of the 
person so signing is the signature of the person authorizing it. 
Nevertheless there may be cases in which a Statute may require 
personal signature.” In the case of In re Whitley Partners i 
(8) Bowen, Lord,; Justice,' says : — ci In every .'..case • where an ? 
Act requires a signature, it is a pure question of construction 
on the terms of the particular Act whether its words are satisfied 
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by signature by an agent.” It being clear then that, notwith- 
standing the maxim qui facit per alium - fecit per se, there may 
be Acts which require the personal signature of an executant, 
the question for decision here is whether Act No. IV of 1882 
does require such a signature in the case of a mortgage. Had 
Ail-man, j. we 0 nly to construe section 59 of the Act, I should have no 
difficulty in coming to the conclusion on the authority of the 
ease last meniioned, that the provisions of the section are suffi- 
ciently complied with if the deed is signed by the authority of the 
mortgagor. But that section does not stand alone. In the case 
of Hyde v. Johnson (1) the Court was considering one of a series 
of enactments dealing with the same subject. As one of those 
enactments referred to signature by an agent and another enact- 
ment with was in pari materid did not, it was held that under 
the latter Statute personal signature was required. The present 
case is even stronger than the case of Hyde v. Johnson, for here 
we have not to consider different Statutes, but one and the same 
Act dealing with one subject. The present case stands more on 
a par with the cases which were decided under Act No. XIV of 
3859. That Act in dealing with acknowledgments which extend 
the period of limitation, provided as to two of the acknowledg- 
menisin section 1, sub-section (15) and section 4, that the acknow- 
ledgment should be signed by the person making it. In section 
19 a third acknowledgment is referred to, and this last section 
provides that the acknowledgment may be signed by the person 
making it or ids agent. In the ease Luchmee Bucesh Hoy v 
Imnjeet Earn Panday (2), the Privy Council had to consider 
a plea that an acknowledgment falling within section 1 ( 15 ) W . 1S 
sufficient if signed by an agent. Their Lordships repelled that 
contention. They said:--' The Statute must receive a construc- 
tion according to ns plain words. It requires the signature 
oi the party himself, namely the mortgagee, and it would be a 
wrong construction of it to hold that any other signature would 
satisfy hose words.” ■ They then go on to quote a passage from 
e juegment of Chief Justice Tindal in the case of Hyde v 
Johnson (3) referred to above, which runs as follows ‘ When 

(1) (1830) 2 Bing. N .C 776. (2) (1873) 20 W. R PC 375 

(8) (1830) S Bing. Iff. C., 770. ' U ’ u ' 5, 
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expressly mentions the signature of the party only, we think it a ntm 
safer construction to adhere to the precise words of the Statute, Bai 
and that we should be legislating, not interpreting, if we extended kuevb 
its operation to writings signed, not by the party chargeable Brsp - 
thereby, but by his agent.” Their Lordships say that they Mbnan, J. 
entirely adopt that principle of construction which they held to 
be applicable to the case before them. In the case of Budoo- 
bhoosun Bose v. Enciet Moonshee (1) the effect of section 4 of 
Act No. XIV of 1895 had to be considered, 

Hobhouse, J., concur 
not interpreting, 


Peacock, C.J. and 
id in the view that it would be legislating, 
ig, to extend the operation of that section to acknow- 
ments signed, not by the party chargeable therewith, bu! by 
his agent. In the present case we have to construe an Act of 
the Indian Legislature dealing with the subject of transfers of 
property by act of parties. As to one species of transfer the 
Legislature has been fit to enact that the necessary deed must be 
signed by the executant. As to another species of transfer the 
Legislature has seen fit to allow the necessary deed to be signed “ bv 
or on behalf of” the executant (vide section 128). It must be 
admitted that we have here a striking difference in the language 
of the two sections. As observed by my brother Knox in his 
judgment in the case of Mdti Begam v. Zorawav Singh, “it must 
be presumed that the difference in language was intentional.” In 
my humble opinion we are bound to give effect to this differ- 
ence. I do not think that it would be in accord with the true 
canons of construction, to hold that the Legislature, in using 
such different language in those two sections, meant exactly the 

hat the difference in the language 
is drafting. I do not think that 
such assumption. If, however, 
ke, then, in my humble judgment, 
(gislature, and not for the Courts, to correct that 
was observed by Lord Brougham in the ease of 
“We cannot aid the Legislature’s 
; we cannot add and mend, and by 
ke tip deficiencies which are left there.” For the 
(1) (1807) 8 W. I!., 1. (X) (1846) 6 Moo., P.C.,1 at p. 9, 
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Crawford v. Spooner (2) : — ‘ 
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reasons set forth above, and also for the other reasons given in 
n>y judgment in the case of Moti Begam v. Zorawav Singh, I 
am of opinion that the lower Courts were riglit in holding, with 
reference to the language of Act .No. IV of 1882, that there was 
no valid mortgage, and. I would dismiss this appeal with costs. 

Appeal decreed and cause remanded . 
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Before Mr. Justice Knox and Mr* Justice Blair . 

TEJ SINGH and others (Defendants) v. CHABELI 'RAM 
(Applicant).* 

Civil Procedure Code t sections 2, 372, 588(21)— Order allowing objection 
under section Order or decree — Appeal, 

A suit was brought by one Mewa Ram against Tej Singh and others. That 
suit was decreed ex parte. An application was, however, made by the defen- 
dants under section 108 of the Code of Civil Procedure, as the result of which the 
ex parte decree was set aside and the suit reinstated. Upon the restoration of 
the suit one Chaheli Ram, claiming to he an assignee of the rights of the 
original plaintiff, applied under section 372 of the Code that his own name 
might he substituted as plaintiff for that of Mewa Ram. The plaintiff did not 
oppose this application. But the defendants objected, and the application was 
rejected. Subsequently, on the same day, the suit was dismissed. Chaheli Ram 
appealed against the Court's order rejecting his application under section 373 
of the Code. His appeal was allowed, and his name was brought on the record. 
This appeal seems to have been treated as also an appeal from the decree in the 
suit, and the Court made an order under section 502 of the Code remanding the 
suit for trial on the merits. 

Meld on appeal from this order that no appeal lay to the lower appellate 
Court from the order of the Court of first instance allowing the defendants' 
objections to Chaheli Barn's application under section 372 of the Code of Civil 
Procedure; neither was such order a decree within the meaning of section 2. 
Mo H Bani v. Kundan Bal (1) and Judo Mail v. Gaya Prasad (2) distinguished. 
Zalii Mohan Boy v. Sh ebook Chand Chowdhry (3) referred to. 

Ix this case one Mewa Ram brought a suit for sale on a 
mortgage against Tej Singh and others. The suit was originally 
decreed ex parte, but upon an application being made under sec- 
tion 108 of the Code of Civil Procedure, the ex parte decree was 

f f irst. Appeal No. 3 of Itkli from ail order of R. G.Evaus.ijsn., District 
Judge of Aligarh, dated the 17th of November, 1900. 

(1) (1900) I. Ii. R., 22 Ail, 3S0. (3) (1898) I, L. B., 19 AIL. 142. 

(3) (1900) 4 C. W. X, 403. 
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set aside and the case reheard. On the suit being reinstated 1902 
one Chabeli Ram applied to the Court asking that his name Tbj Surra 
might be substituted for that of Mewa Ram, the original plaintiff, Chabhii 

on the ground that Mewa Ram had assigned to him (the app li- Ram. 
cant) all his rights in the subject-matter of the suit. To this 
application the plaintiff made no objection, but it was opposed by 
the defendants, who alleged the transfer to be fictitious. In the 
end Chabeli Ram’s application was disallowed, and on the same 
day, but after the above-mentioned order had been passed, the 
suit was dismissed. Chabeli Ram then appealed from the order 
rejecting his application under section 372 of the Code of Civil 
Procedure. Upon this appeal the District Judge of Aligarh 
brought Chabeli Ram upon the record, and then, apparently 
treating the appeal as if it was an appeal from the decree in the 
suit, made an order of remand under section 562 of the Code of 
Civil Procedure. Against this order of remand the defendants 
appealed to the High Court. 

Pandit Sundar Lai, for the appellant. 

Mr. Abdul Majid and Munshi Oobind Prasad, for the res- 
pondent. 

Knox and Blair, JJ«— -To the suit out of which this appeal 
has arisen the original parties were Mewa Ram, plaintiff, and Tej 
Singh and others, defendants. The suit was decreed ex parte. 

An application, however, was made under section 108 of the 
Code of Civil Procedure to have the ex parte decree set aside, and 
the case reheard. This application was successful. Upon the suit 
being reinstated the present respondent, Chabeli Ram, prayed 
that his name might be brought on the record, alleging that an 
assignment had been made in his favour by the plaintiff of the 
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not been explained, as the matter before the lower appellate Court 
was treated when the appeal went to bearing as an appeal from 
the decree. The result was that an order was passed under sec- 
tion 562, remanding the suit to the Court 
decision on the merit; 
that this first appeal fro 
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of first instance for 
; and it is at this stage and from this order 
m order has been brought. 

A preliminary objection has been taken before ns that an 
appeal does not lie, and that the order passed under section 372 
was not open to appeal. On looking back, however, into the 
record of the case we find that the lower appellate Court has dealt 
with the decree winch was passed in the suit, and from which an 
appeal undoubtedly did lie under section 540 of the Code of Civil 
Procedure ; so that what we have to consider now is really 
whether the lower appellate Court could have entertained any 
appeal against the order refusing to substitute the respondent as 
plaintiff in the cause. 

Section 5*8, clause (21) provides that an appeal shall lie from 
an order disallowing an objection under section 372; but as the 
section does not allow appeals from any orders except those 
specialty set out in section 5S8, it follows and has been held that 
no appeal lies under section 5SS of the Code from an order allow- 
ing an objection under section 372. The case before us is such 
an order. Put we were referred to the case of Moti Ram v. 
Kundan Lai (1). The learned Judges who decided that ease 
viewed the order which was before them as an order which adju- 
dicated on the representative right claimed by the applicant under 
section 372, and therefore ■ ■a mount? ncr f-r* « it . 
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tion was disallowed been passed, and no final decision in the suit 
had been given. The ratio decidendi therefore in Indo Mativ . 
Gaya Prasad did not- apply to the ease before them, and was, in 
their opinion, clearly distinguishable. ' ■ ■ 

In the case before us, while it is true that there had been an 
ex parte decree, that ex parte decree had been set aside, and had 
therefore become non-existent. While it was so non-existent 
Chabeli Ram filed his application. The refusal to allow his 
name to be brought upon the record, while it may have been a 
formal expression of an adjudication of a right claimed by him, 
did not, so far as the Court expressing it, decide the suit. The 
decision of the suit resulted immediately from the order under 
which the suit was dismissed — an order passed after the order 
adjudicating upon Chabeli Ram’s claim to be brought into the 
suit. The case of Indo Mati v. Gaya Prasad is really an 
authority which holds that no appeal lay from the order passed 
under section 372, and it Is in this respect against the respondent 
Chabeli Ram. In the case reported at page 380 of the I. L. R., 
22 AIL, 372, there was a decree extant, and the application 
under section 372 was made after that decree had been passed : no 
attempt moreover had been made by the applicants to have their 
names brought upon the record in the Court of first instance. In 
any case the facts in Moti Ram v. Kundan Lai are not the same 
as the facts before us. Chabeli Ram headed his petition of appeal 
as an appeal from the whole of the decree passed by the Subor- 
dinate Judge; in Moti Ram v. Kundan Lai the applicant 
had only asked to be allowed to appeal, and it was with the 
order disallowing that application that this Court then dealt. 
This is manifest from the terms of the final order which run 
thus :— 1 a We direct that the applicants be now brought on the 
record, and we remand the record to the Court of the District 
Judge witlLorders to decide whether the memorandum of appeal, 
dated the 23rd August, 1897, should or should not be admitted : 
and if admitted, to hear and decide the appeal according to law.” 

It Is enough for us to show that the facts in that case differ 
from the facts before us ; they also differ from the facts in Indo 
Mati v- Gaya Prasad , and our decision is based upon these two 
points— (1) that no appeal is allowed by section 588, sub-section 
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1902 (21), from m order allowing an objection under section 372 ; and 

¥sj Singh fondly, that the order passed in the present case was not a 

Chabbli d 0eree within the meaning of section 2, viz. an adjudication so 

EiM. far as regards the Court expressing it which decided the suit 

pending before the Court at the time when the order was passed. 

We decree the appeal with costs, and set aside the judgment 
of the lower appellate Court. 

Appeal decreed. 
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of an order of acquittal passed ly a Subordinate Magistrate. 

In the case of an acquittal by a Subordinate Magistrate, where the Local 
Government does not appeal, or where the District Magistrate does not move 
the Local Government to appeal, the High Court will not, as a general rule, 
entertain a reference direct from the District Magistrate under section 438 of 
tlio Code of Criminal Procedure. 

This was a reference made by the District Magistrate of 
Aligarh under section 438 of the Code of Criminal Procedure. 
1 he circumstances out of which the reference arose are thus 
stated in the Magistrate’s order : — 

‘ ‘On the 16th of November, 1901, seven logs of wood-three of si, -is 
and four of semal wood-wcre imported by Sheikh Amin-ud-din. As tkev 
passed the Russelganj oetroi barrier, the six carts which carried them were 
stopped by the octroi officials for payment of duty. A question arose as to 
w aim the logs were to be charged as fire wood at the rate of three pies per 
rupee of their value or as building material at the rate of eight pies per rupee. 
Ihe octroi muhamr and also the octroi superintendent, who happened to 

. ” ° B Sp0t) were of °P illioa they wore building material and 
Should be charged accordingly. Amin-ud-din, accused, who had also turned up 
wanted the duty to be levied as on fire wood. The dispute came to an end by 
chi “IT it5SUming a tono of au thonty, and ordering the octroi officials to 

siwtted S • aS ,l 6 W °° a ’ WW ° h he de ° lared them t0 he - ^e oetroi officials 
uhmitted against their own judgment, and allowed the logs to pass into the 

W on payment of the lower duty, although the prosecution alleged 
ot hre wood > ii ud were consequently liable to h« „„ 
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material.’ The Secretary of the Municipality discovered these facts on his 
morning* rounds and reported them to the Chairman. The logs were removed 
by the Secretary’s orders from the accused’s timber shop to the Municipal 
bonded warehouse' where they were kept till the close of the trial. ■ Two days 
later the Chairman himself visited the warehouse and inspected the logs, and 
being satisfied that they were not fire wood, ordered the prosecution of Sheikh 
Amin-ud-din, as there could be! no doubt that Sheikh Amin-ud-din, himself a 
timber merchant, could not have made a mistake as to how the logs could be 
used, and the only motive for making a statement so wilfully false could be 
the evasion of payment of the proper duty.” 
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The case was tried by an Assistant Magistrate, Mr. Badhwar, 
who acquitted the accused upon various grounds to which it is 
now to refer, . ■ 

Magistrate of the District, being of opinion that the 
acquittal was entirely wrong, referred the case to the 
asking that the order of acquittal might be set aside, 
n this reference 

Colvin, for the person acquitted, raised a preliminary objec- 
tion that the High Court could not interfere in revision, because 
an appeal might have been preferred by the Local Government 
from the order of acquittal passed by the Assistant Magistrate. 
H© referred to section 439, clause (5) of the Code of Criminal 
Procedure, 

The Assistant Government Advocate (Porter), in support of 
the reference, argued that the hearing of the present reference, 
though it might be considered as “ proceedings by way of 
revision,” was not a at the instance of the party who could 
have appealed.” The District Magistrate (who was not to be 
confounded with the Local Government) could not have appealed 
from the order of his assistant ; but under section 485 of the Code 
of Criminal Procedure he could call for the record, and under 
section 488 of the Code he could examine the record, and report 
for the orders of the High Court the result of such examination. 
It made no difference whether the record under examination 
happened to terminate with an order of acquittal and not an 
order of conviction, 

Knox and Blaie, JJ* — A preliminary objection has been 
taken to the hearing of this reference. It is contended that the 
provisions of : the; last , paragraph of section 489 apply. We are’ 
not prepared to accede to this contention, or to say that we shall 
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in no case entertain a reference simply because of wbafc is laid 
down in that paragraph. At the same time the fact remains that 
it was open to the Local Government to present an appeal from 
this acquittal. Where the Local Government do not adopt this 
procedure, or where the Magistrate does not move the Local 
Government to adopt this procedure in eases where it could be 
adopted, and sends to us direct, we think it expedient, as a general 
rale, not to exercise our powers of revision. We refuse to enter- 
tain, the reference. /.Let the record be returned. 
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.'Before Sir John Stanley, 'Knight, Chief Justice , Mr* Justice Blair and 
Mr*-.. Justice BurMlt. 

Xx THE 3IATTEE 03? THE PETITION OP PABMA BAT JOSHL* 

Act No* XV II I of 1870 (Legal ^Practitioners Act,), sections 6 and 8-~Act 
No. XIV of 187-1* (Scheduled Districts AetJ, sections 8, 5 and 6- — 
Kumaun Buies, 27 th July, 1891, rules 2 and 11 — Jurisdiction of the High 
Court as regards enrolment of mJcile in the province of Kumaun and 
fllf B&r&m&i, ; ^8.0; 1 V S If , ■ ' ' ; / .C ' ^ vVV ; ; 

Bor the purposes of the Legal Practitioners’ Act, 1879, the Commissioner 
of Kumaun is the High Court for the Province of Kumaun and Garliwal. A 
vakil, therefore, whose name is enrolled in the High Court of Judicature for 
the Korth- Western Provinces is not, by virtue of such enrolment, 'entitled to 
practise in the Courts of Kumaun and Garhwal, nor has the High Court of 
Judicature for the Korth- Western Provinces any jurisdiction to reverse an 
order of the Commissioner of Kumaun refusing to enrol a vakil on the roll 
of legal practitioners entitled to practise in the Courts of Kumaun and 
Onirhwah ' , , ' . ' - ■ . 1 ■ i ■ , , ■ ,, 1 : ■ 

This was an application by one Padma Dat Joslii. a pleader, 
who had been enrolled as such by the High Court for the North- 
Western Provinces, praying that certain orders of the Commis- 
sioner ot Ivimiaun refusing to enrol him as a pleader under 
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jurisdiction over Kumaun and Garhwal at any rate in all criminal 
matters and in certain civil oases also. That High Court must 
therefore be considered to be the High Court mentioned in 
section S of the Legal Practitioners’ Aot. The applicant having 
been enrolled as a pleader by the High Court for the North- 
Western Provinces was therefore entitled by virtue of such 
enrolment to be enrolled and admitted to practise in all Courts 
of Kumaun and Garhwal in regard to all matters alluded to 
above, in respect of which the High Court for the North- 
Western Provinces had appellate jurisdiction over such Courts. 
The rules of Court of the 14th August, 1897, also support this 
view, inasmuch as by rule 2 it would appear to have been con- 
sidered by the High Court at the time those rules were framed 
that the fact of a pleader being enrolled by the High Court 
would of itself entitle that pleader to practise in any Subordi- 
nate Criminal Court and in any “ Revenue Office” throughout 
the North-Western Provinces, in which are included the Crimi- 
nal and Revenue Courts of Kumaun and Garhwal. The certi- 
ficate taken out by the applicant in this case was one entitling him 
to practise in all Subordinate Courts and in all Revenue Offices. 

Mr. A. E, Ryves in reply 

The term “High Court” in section 8 refers to the same 
High Court mentioned in section 6 and other sections of the Act. 
Wherever used “High Court” means the High Court which 
enrolled the legal practitioner. If read otherwise there would 
be the anomaly of two High Courts having concurrent jurisdic- 
tion over legal practioners in the same locality. 

Stanley, C.J., Blair and Burkett, JJ. — In this matter 
a petition has been presented to the High Court by Pandit Padma 
Dat Joshi, praying that certain orders of the Commissioner of 
Kumaun refusing to enrol him . as a pleader under section 8 of the 
Legal Practitioners’ Act (XVIII of 1879) qualified to practise in 
the Courts of the Sessions Judge of Kumaun and of the Subordi- 
nate Magistrates, in all the Revenue Offices, and also in the 
Commissioner’s Court in respect of the cases referred tq in Rule 
(11) of the Kumaun Rules, may be set aside, and that the Com- 
missioner of Kumaun may be directed to enrol him as such pleader, 
and to permit him to practise in the said Courts and Offices. 
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It appears that the pleader, being duly qualified in that behalf, 
applied to this High Court to be admitted and enrolled as a 
pleader of this Court, and was duly enrolled as such on the 19fh 
of August 1898. Subsequently he made several applications to 
the Commissioner of Kumaun for license to practise as a pleader 
in Garhwal or at Naini Tal or Almora, as also in Kumaun. 
These applications were refused on the ground that the Commis- 
sioner did not consider that the number of vakils and pleaders 
in his Division should be increased. From this refusal the 
petitioner appeals to this Court on the ground that the Court of 
the Commissioner of Kumaun is a Court of Session subordinate 
to this High Court, and that the petitioner having been enrolled 
as pleader of this Court, is entitled, by virtue of such enrolment, 
to be enrolled and to practise in the Court of Session of Kumaun! 
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first schedule to the Act. Accordingly, in the third section of 
the Act the Local Government, with the previous sanction of the 
Governor-General in Council, is empowered to declare by notifi- 
cation in the Gazette what enactments are and what enactments 
are not in force in any scheduled district, or any part of such 
districts, which notification is to be binding on all Courts of law. 
Then by section 5 the Local Government with the like sanction 
is empowered to extend by notification to any of the scheduled 
districts, or to any part of any such districts, any enactment 
which is in force in any part of British India at the date of such 
extension. In pursuance of the powers given by th 
Code of Criminal Procedure, the Ind 
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is section the 
ian Succession Act, 1885, the 
Indian Companies’ Act, 1882, and the Indian Railways’ Act, were 
extended to Kumaun. By section 6 of the Act the Local Govern- 
ment is empowered from time to time to — Ci (a) appoint officers to 
administer civil and criminal justice . . . . and otherwise 

to conduct the administration within the scheduled districts; 
(b) regulate the procedure of the officers so appointed .... 
and (g) direct by what authority any jurisdiction, powers or 
duties incident to the operation of any enactment for the time 
being in force in such district shall be exercised or performed.” 
Amongst the scheduled districts to which this Act is applicable is 
the Province of Kumaun and Garhwal. The High Court of the 
Kordi- Western Provinces has as such High Court no inherent 
jurisdiction in the Provinces of Kumaun and Garhwal; any 
jurisdiction that it possesses in this province is derived from the 
Code ol Criminal Procedure and from the orders of the Local 
Government passed in pursuance of the powers conferred by the 
Scheduled Districts’ Act. 

Under section 4 (j) of the Code of Criminal Procedure, this 
High Court is the High Court in reference to proceedings in the 
Kumaun Division against European British subjects. The rules 
and orders which have been passed in pursuance of the power 
conferred by section 6 of the Scheduled Districts’ Act and which 
are now in force are, as we have said, the roles and orders of the 
27th of June 1894. By Rule 2 of these rules and orders this 
High Court is appointed the High Court for the Kumaun Division 
for all purposes of the Code of Criminal Procedure other than 
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those which it already possessed under the Code. Therefore, for 
all the purposes of the Code of Criminal Procedure, this Court is 
the High Court for the Kumaun Division. By Rule (1 i ) it is pro- 
vided that for the purpose of the Indian Succession Act, the 
Indian Companies' Act, 1882, and the Indian Railways’ Act, 1890, 
this High Court shall be the High Court for the Kumauu 
Division. For these purposes, and for these purposes alone, has 
this High Court been appointel the High Court for the Kumauu 
Division. No further or other jurisdiction has been conferred 
upon it. The limited jurisdiction so conferred by the rules to 
which we have referred may apparently at any time be withdrawn 
by the Local Government, inasmuch as the Local Government 
is empowered from time to time to direct by what authority any 
jurisdiction, powers or duties incident to the operation of any 
enactment shall be exercised or performed. The tenure of the 
jurisdiction which this Court at present enjoys by virtue of these 
rules is therefore altogether precarious. It is what we may term 
extraordinary appellate jurisdiction as distinguished from the 
ordinary appellate jurisdiction of the Court. 

We come now to sub-section (2) of Rule 11, which is an 
important sub-section ; it provides as follows “ Save as other- 
wise provided by any enactment for the time being in force, or 
by any notification issued in exercise of powers conferred by any 
such enactment, for the purposes of all other Acts for the time 
being iu force, the Commissioner, i.e. of Kumaun, shall exer- 
cise the powers and perform the duties of a High Court for the 
Kumaun Division.” This is a very wide and far-reaching rule. 
It confers upon the Commissioner the powers of a High Court 
for the purposes of all Acts other than those in respect of and 
for the purposes of which this Court is declared to be the High 
Court. Among others, it constitutes, as it seems to us, the Com- 
missioner the High Court in his Division for the purposes of the 
Legal Practitioners’ Act. If it had been intended by the Local 
Government that this Court should be the High Court for the 
purposes of the Legal Practitioners’ Act, it would no doubt have 
mentioned this Act in the Rules, as it did in the case of the other 
enactments to which we have referred. The maxim “ expressio 
vmws esi exchmo alterius ” appears to be not inapplicable. 
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We axe for these reasons of opinion that the Commissioner of 
Kumaun is the High Court for the purposes of the Legal Prac- 
titioners* Act in the Kumaun Division. It is he who is appointed 
by the notification to exercise the powers and perform the duties 
of the High Court in respect of that Act. But then it is con- 
tended on behalf of the petitioner that by reason of the fact 
that this High Court has been appointed the High Court of 
the Kumaun Division for some purposes, the Commissioner of 
Kumaun and the Courts in his Divisions are subordinate to this 
Court within the meaning of section 8 of the Legal Practitioners* 
Act. This section runs as follows : — “ Every pleader holding 
a certificate issued under section 7 may apply to be enrolled 
in any Court or Be venue Office mentioned therein and situate 
within the local limits of the appellate jurisdiction of the High 
Court by which he has been admitted and subject to such rules 
consistent with this Act as the High Court or the chief control- 
ling Revenue Authority may from time to time make in this 
behalf, the presiding Judge or Officer shall enrol him accord- 
ingly, and thereupon he may appear, plead, and act in such 
Court or Office, and in any Court or Revenue office subordinate 
thereto.** It is argued that the Province of Kumaun and Garhwal 
is within the local limits of the appellate jurisdiction of the High 
Court within the meaning of this section by reason of the juris- 
diction which has been conferred upon this Court by the Code of 
Criminal Procedure, and by the Rules and Orders passed under 
the Scheduled Districts* Act, and that therefore the Commis- 
sioner of Kumaun was bound by law to grant the petitioners 
application and to enrol him as a pleader in the Courts of Ms 
Province. We do not accede to this argument. It is clear to our 
minds that by virtue of Rule (11) of the Rules passed under the 
Scheduled Districts* Act the Commissioner of Kumaun was con- 
stituted the proper authority for making rules for the qualifica- 
tions, admission, &c., of proper persons to be pleaders of his Court 
and of the Courts subordinate to his Court situate within the local 
limits of his appellate jurisdiction. It is clear to us also that he : 
was by the same rule empowered to exercise the powers of a 
High Court in - the admission of persons, to be pleaders' in his 
Court and in the Courts subordinate to it, He exercises in his 
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Province appellate jurisdiction, except in so far as such jurisdic- 
tion has been withdrawn from him by the enactments and rules 
to which we have referred* It cannot be said that the Province 
of Kumaun and Garhwal is within the local limits of the appel- 
late jurisdiction of this High Court for all purposes. It is so for 
limited purposes only, and certainly, as we have already pointed 
out, is not so for the purposes of the Legal Practitioners 5 Act. 
The contention is based upon too wide an interpretation of the 
words “ within the local limits of the appellate jurisdiction of 
the High Court” in section 8. It is argued that inasmuch as 
this Court exercises some appellate jurisdiction in the Kumaun 
Division, therefore the Courts of Kumaun are situate within the 
local limits of the appellate jurisdiction of this Court within the 
meaning of this section. It might as well, we think, be said 
that inasmuch as this Court is the High Court for the purposes 
of the Indian Divorce Act in the Province of Oudh, and is also 
the High Court in the same Province in the matter of references 
tinder section 57, clause (b) 9 of the Indian Stamp Act, it is there- 
fore the High Court in that Province for the purposes of the 
Legal Practitioners 5 Act. The language of this section cannot, 
we think, be so widely interpreted : the words to which we have 
referred appear to us to be eo-extensive in meaning with the 
same words as used in section 6, sub-section (a), and to denote the 
local limits or area in respect of which such High Court, or Court 
having the powers of a High Court in that behalf is empowered 
to make rules for the qualification, admission, and certificates of 
pleaders, &c., and not to extend beyond this. In other words, 
that the words “ appellate jurisdiction” as used in the section 
denote the ordinary as distinguished from what we have termed 
the extraordinary appellate jurisdiction of this Court. If this 
were not so, we should have two Courts exercising the powers of 
a High Court in the Kumaun Division for the purposes of the 
Legal Practitioners 5 Act, namely, the Commissioner of Kumaun 
appointed by and acting under the rules passed by the Local 
Government, and this Court acting in virtue of its extraordinary 
appellate jurisdiction. This cannot be. For the foregoing 
reasons we are of opinion that this Court has no jurisdiction 
to entertain this application. It is therefore rejected with costa 
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appeal from the decree of the Subordinate Judge. It appears that 
one Kenney, who is respondent before us, presented an applica- 
tion to sue in forma pauperis in the Court of the Subordinate 
Judge of Cawnpore. The District Judge of Cawnpore, acting 
under section 25 of the Code of Civil Procedure, withdrew 
this application and decided it himself. After deciding it, he 
retransferred the suit for trial to the Court of the Subordinate 
Judge. It is this order of transfer, and all that followed it, 
which is impugned by the appellant. In support of this 
contention the learned advocate for the appellant drew our atten- 
tion to the case of Amir Begam y. Prahlad Das (1). That 
case is undoubtedly an authority. The only way in which the 
learned counsel for the respondent tried to distinguish it is, 
that when the application for permission to sue as a pauper was 
decided, the suit, which then came into existence, returned 
automatically— to use his own expression— to the Court which had 
jurisdiction to hear and determine it, i.e . the Court of the Sub- 
ordinate Judge of Cawnpore. We see no authority for holding 
that there is any breach of continuity between the application 
to sue in formd pauperis and the suit into which that applica- 
tion matures. According to section 410 of the Code of Civil 
Procedure, the application, as soon as it is granted, is deemed 
the plaint in the suit, audit has more than once been ruled by 
this Court that in such a case the plaint really dates back to the 
date of the application, not to the day when the application is 
granted and registered. 

This appeal must, therefore, succeed, and we decree this 
appeal and set aside all proceedings which have taken place after 
the date on which the District Judge granted the application to 
sue in formd pauperis . All these proceedings were without 
jurisdiction. The case must go back to the learned Judge, with 
directions to take it up from that point and to determine it accord- 
ing to law. The appellant will get the costs of this appeal 

Appeal decreed* 

(I) Weekly Notes, 1902, p. 66, 
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ihe defendants pleaded, inter alia , that the suit was bad for 
misjoinder of parties and of causes of action, and' that a neces- 
sary party, Musa mm at Miniawwar-im-nissa one of the heirs of 
Mu n aw war Ali Khan, had not been joined. The CJourt of first 
instance (Subordinate Judge of M oradabad j accepted the defend- 
antb ? objections, and, holding that the suit was bad for misjoin* 
der of both parties and causes of action, dismissed it. The 
plaintiff appealed to the High' Court. 

Maulvi Ghulam Mujtaba , for the appellant. 

Babu Jogmdro Nath Chaudhri , Munshi Gohul Prasad and 
Pandit Tej Bahadur Sapru , for the respondents. 

Baneeji and Airman, JJ.— This is an appeal- from' a decree 
of the Subordinate Judge of Moradabad dismissing the plaintiff's 
suit on the ground of misjoinder of defendants and of causes of 
action. The property which was claimed originally belonged 
to one Munawwar Ali Khan. The plaintiff alleged himself to 
be the purchaser of the interests of Masit-un-nissa and Abdul 
' Hasan, two of the heirs of Munawwar Ali Khan, and he claimed 
a portion of the shares purchased by him against’ Sajj ad Husain 
Khan, another heir of Munawwar AH Khan, who, he asserted, 
had withheld possession from the plaintiffs vendors, and had 
■ transferred a portion of the property to the other defendants. 
The plaintiffs title was acquired under two sale-deeds, one dated . 
the 28th of May 1887, and the other elated the 10th o f November, 
.1892. The Court below lias held that the plaintiff had separate 
causes of action; that those causes of action had accrued separ- 
ately against the different defendants; and that there was a 
misjoinder both, of causes of action and of defendants. 

Iii the first place, it may be observed that the Subordinate 
Judge is wrong in saying that the claims of different purchasers 
have been included in one suit. If the plaintiffs allegation be true, 
lie is the purchaser under both the sale-deeds mentioned above, 
so that this is not a case of different purchasers claiming in one suit, 
but it is a claim made by the same person who purchased the pro- 
perly claimed under different sale-deeds. That is the Subordinate 
Judge’s first mistake. In the next place, the reference to the 
second paragraph of reef ion 31 of the Code of Civil Procedure 
in the judgment of the Lower Court overlooks 'the important 
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words which appear in that paragraph. The paragraph runs as 
follows: — “Nothing in this section shall be deemed to enable a 
plaintiff to join in respect of distinct causes of action.” The 
Subordinate Judge has read it as if it ran nothing shall be deemed 
to enable a 'plaintiff to join distinct causes of action. That 
that is not the intention of the paragraph is clear from the pro- 
visions of section 45, which distinctly enable a plaintiff to join 
in the same suit several causes of action against the same defen- 
dant or the same set of defendants. In the third place, the 
learned Subordinate Judge has overlooked the fact that the 
defendants other than Sajjad Husain derive title from and claim 
through that defendant, and have for that reason been made 
defendants to the suit. The plaintiff’s action is justified by the 
ruling of this Court in Inder Knar v. Our Prasad (1), In no 
point of view, therefore, has there been a misjoinder either of 
causes of action or of parties. On the part of the respondents 
reference was made to section 44 of the Code of Civil Procedure, 
and it was urged that as in this suit the plaintiff claimed both 
movable and immovable property, and had done so without 
obtaining the leave of the Court, the suit was bad as contravening 
the provisions of that section. A complete answer is afforded to 
the objection by the ruling of the Madras High Court in Qiyana 
Sambandha Pandam Sannadhi v. Kandasami Tambiran (2). 
We may also remark that the Court below showed a want of 
discretion in not acceding to the prayer of the plaintiff aDd the 
principal defendants for a short adjournment to enable them to 
compromise the suit. The result' is that we allow the appeal, 
set aside the decree of the Court below, and remand the case to 
that Court under section 562 of the Code of Civil Procedure, 
with directions to readmit it under its original number in the 
register, and dispose of it according to law. Costs here and 
hitherto will abide the event. 

Appeal decreed and, cause remanded. 

(1888) I. L. B, 11 All, 33. (2) (1S86) I. L. B, 10 Mad, 375; at p. 506. 
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SRI NATH SAHAI (Dependant) *. RAM RATAN LAL (Plaintot)* 
Civil Procedure Code, section 5 S3 - Decree reversed on appeal after posses- 
sion obtained thereunder— Application for possession and 'mesne profits 
— Disallowance of application-separate suit for mesne profits. 

S. W. obtained a decree for foreclosure on a mortgage against 22. 22. 
Against this decree It. 22. appealed to the High Court ; hut pending the appeal 
8. N. obtained an order absolute for foreclosure, and got possession of the 
mortgaged property. Subsequently the High Court set aside the order for 
foreclosure and modified the decree of the first Court. 22. 22. paid up the 
amount found by the decree of the High Court to be due by him. He then 
applied to the Court for restoration of possession of the mortgaged property 
under section 583 of the Code of Civil Procedure, and for mesne profits for 
the time during which he had been out of possession. His application 
for mesne profits was rejected, and he thereupon filed a separate suit for mesne 
profits. 

Meld that such a suit would not lie, the plaintiff not having appealed from 
the order refusing his application for mesne profits. 22 aja Singh v. Kooldip 
Singh, (1) referred to. ■ 

The facts of this case sufficiently appear from the ju dement 
of the Court. 

Pandit Moti Lai Nehvu and Babu Dwrga Chctrcin Bancvji t 
for the appellant. 

Munshi Gobind Prasad , for the respondent. 

Stanley, CJ. and Bhri«tt, J.— This is an appeal from a 
decree of the Additional Subordinate Judge of Ghazipur allow- 
ing the plaintiff’s claim for mesne profits. 

The circumstances out of which this appeal has arisen are 
shortly as follows .-—The plaintiff Ram Ratan Lai on the 6th 
of June, 1884, executed in favour of one Bindeshri Prasad a 
mortgage of his share in certain property to secure the principal 
sum of Rs. 4,000 and interest. Bindeshri Prasad subsequently, 
in the year 1887, transferred his interest iu this mortgage to 
Mahadeo Dat Singh, the father of the defendant Sri Nath Sahai. 
On his father’s death the defendant Sri Nath Sahai brought a 
suit ou foot of his mortgage, and obtained a decree on the 21st of 
June, 1892. On the 12th of November, 1892, the plaintiff filed 
an appeal from this decree to the High Court, and whilst this 

_ _ * *?wt Appeal No. 154 of 1899 from a decree of Munshi Aehal Bebari, 
umciatmg Subordinate Judge of Ghazipur, dated the 23rd June, 1899, 

(1) (1894) X. L. E., 21 Ci'ic., 989. 
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appeal was pending the defendant, on the 6th of February, 1893, 
obtained, an absolute order for foreclosure under section 87 of 
the Transfer of Property Act, and on the 2nd of March, 189b, 
obtained possession of the mortgaged property. Tne Hign 
Court set aside the absolute order of the 6th February, 1893, and 
modified the decree of the 21st of June, 1892, and the plaintiff 
thereupon deposited in Court the amount found to be due on 
foot of the mortgage, except a small sum in respect of interest, 
which was subsequently paid. On the 16th of February, 1895, 
the plaintiff applied to the Court for restoration of possession 
of the property under section 583, Civil Procedure Code, and 
also claimed mesne profits for the time during which the defend- 
ant held possession. The Subordinate Judge held that the plain* 
tiff could not in execution proceedings recover mesne profits 
because the decree did not provide for mesne profits ; that the 
proper course for the judgment-debtor was to institute a suit for 
mesne profits, and he dismissed the plaintiffs claim in respect of 
mesne profits. It is now admitted that the decision of the Sub- 
ordinate Judge was wrong, and that he had power under section 
5S3 of the Code of Civil Procedure to make an order for mesne 
profits. The plaintiff, however, acquiesced in the decision and 
instituted the present suit, with the result that by the decree of 
the Additional Subordinate Judge his claim has been in part 
allowed. Against this decree the defendant has appealed to this 
Court on the ground, among others, that the respondent haying 
claimed mesne profits in his application for restitution, and the 
Subordinate Judge having disallowed the claim, the remedy of 
the respondent was an appeal against the order of the Subordinate 
Judge under section 244 of the Code of Civil Procedure, and that 
the present suit was not maintainable. 

We are of opinion that the contention of the appellant is well- 
founded. The decree of reversal passed by the High Court on the 
21st of June, 1894, carried with it the right of the defendant in 
the suit to restitution of all that had been taken under the errone- 
ous decree, and authorized the lower Court to cause restitution to 
be made accordingly. This was so held in the case of Raja Singh 
V. Kooldip Singh (1), which followed other decisions to the like 
(I) (1894) I, L, R, 21 Calc., 989, 


Ml 


. . . : , . . ' , ... ..................... 


VOL. XXXV. j 


ALLAHABAD SERIES* 


effect of the same High Court, and is not, so..fair as we are aware, 
in conflict with any ruling of this Court, It is contended, how- 
ever, on the part of the respondent that, admitting that the lower 
Court was empowered to grant mesne profits in the execution 
proceedings, this fact did not preclude the plaintiff-respondent 
from bringing a suit to establish his claim to such profits. The 
answer to this contention is that, admitting that the plaintiff could 
have brought such suit, he did not do so in the first instance, but 
elected to put forward his claim to mesne profits in the execution 
proceedings, and when the claim was dismissed acquiesced in the 
dismissal of it and has not appealed. So long as the order of 
dismissal remains unreversecl, it is a bar to any further proceeding 
in respect of the same claim. The matter has been decided by a 
Court competent to decide it, and has become in fact res judicata . 

This, we think, furnishes a complete answer to this conten- 
tion and also to the plaintiff's suit. For the foregoing reasons 
we are of opinion that the appeal should be allowed, and we 
accordingly allow it, set aside the decree of the lower Court, and 
dismiss the suit with costs in both Courts. 

Appeal decreed. 


; SbiNAXH: : 
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Before Sir John Stanley, Knight, Chief Justice, and Mr* Justice Burkiit. , 
BHIM SEN (Defendant) «. SITA RAM (Plaintiff),* 

Suit for damages for malicious prosecution — Malice ” — “ 'Reasonable and 
probable cause.” 

« Reasonable and probable cause ” in connection with actions for damages 
for malicious prosecution may be defined to be an honest belief in the guilt of 
the accused, based upon a full conviction founded upon reasonable grounds of 
the existence of a state of circumstances which, assuming them to be true, 
would reasonably lead any ordinarily prudent and cautious man placed in the 
position of the accuser to the conclusion that the person charged was probably 
guilty of the crime imputed. Micks v. Faulkner (1) referred to. 

H Malice ” in a similar connection is not to bo considered in the sense of 
spite or hatred against an individual, but of mains animus , and as denoting 
that the party is actuated by improper and indirect motives. Mitchell v. 
Jenkins (2) referred to. 

The mere absence of reasonable and probable cause does not of itself 
justify the conclusion as % matter of law that an act is malicious. It is not 

* First Appeal No. 123 of 1901 from an order of Munshi Achal Eehari,. 
Additional Subordinate Judge of Aligarh, dated the 17th July 1901. 

(I) (1878) L. XL, 8 Q. B. I)., 107. (2) (1838) 5 B. and Ad., 595, 
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identical with malice, hut malice may, having regard to the circumstances of 
— ■ the case, be inferred from it. G-ajpaiM Eau v. Earsing Eau Garu (1) 
327 referred to. 

sc. The facts of this case sufficiently appear from tbe judgment 
of the Court. 

Babu Sital Prasad Ghosh, for the appellant. 

The Hon’ble Mr. Gonlan, for the respondent. 

Stanley, C.J. and Burkitt, J.— This is an appeal by the 
defendant from an order of the Additional Subordinate Judge of 
Aligarh, reversing the decision of the Munsif upon certain 
questions of fact, and remanding the ease for the trial of the 
remaining issue in the case under section 562 of the Code of Civil 
Procedure. The suit was brought to recover damages for alleged 
malicious prosecution. It appears that the defendant Bhim Sen 
lodged a complaint against the plaintiff, Sita Ram, of an offence 
under section 215 of the Indian Penal Code, in the Court of the 
Magistrate of Bulandshahr, the charge being that the plaintiff 
stole cattle, and then restored the cattle to the owners on receipt 
of rewards. The complaint was heard and dismissed on the 21st 
of December, 1900. Thereupon, on the 21st of January, 1901, 
the present suit was instituted. In his plaint the plaintiff alleges 
that there was enmity between him and the defendant arising 
out of a dispute about a plot of land which was formerly under 
the cultivation of the father of the defendant, and was then in 
the possession of the plaintiff and his brothers, and that the false 
complaint was lodged against him in consequence of this enmity, 
that the charge was malicious and made without reasonable or 
probable cause. In his written statement tbe defendant denied 
that there was any enmity existing between him and the plaintiff, 
and he alleges that the charge made against the plaintiff was 
well-founded. The third paragraph of the written statement of 
the defendant runs as follows “ The plaintiff is a cattle-thief. 
He receives a share in stolen cattle. The criminal case was not 
groundless. On the other hand, it was a bond fide case, and was 
instituted for public good.” 

In the Court of first instance (the Munsif) found that the 
demndant did not institute the prosecution of the plaintiff, but 
(1) (1871) 8 Mad., H. C. Bep., 85. 
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an the part of the defendant. In the course of his judgment the 
Subordinate Judge makes use of some loose and ill-considered 
language, which has no doubt led to this appeal. For example, 
he says, that the defendant failed to prove that the charge was 
true. “ Want of reasonable and probable cause should therefore 
be presumed, and malice will also be inferred from the fact that 
the charge was recklessly made.” 

Read independently of the context this statement of the law 
is clearly incorrect. It is not correct to say that the want of 
reasonable and probable cause should be presumed from the 
failure on the part of a defendant to prove that a charge was true. 
No presumption of the absence of probable cause necessarily 
arises from failure to prove the truth of the charge. Reading this 
passage, however, in connection with the earlier portion of the 
judgment, it becomes apparent that what the Judge intended to 
convey was that where a false charge is made, and such charge 
is false to the knowledge of the party making it, the necessary 
inference is that there -was no reasonable or probable cause for 
the making of the charge. The phrase “ reasonable and probable 
cause ” has been elaborately defined in the case of Hicks v. 
Faulkner (1) by Hawkins, J., in the following terms: — “Now 
I should define reasonable and probable cause to be an honest 
belief in the guilt of the accused based upon a full conviction 
founded upon reasonable grounds of the existence of a state of 
circumstances which, assuming them to be true, would reasonably 
lead any ordinarily prudent and cautious man placed in the 
position of the accuser to the conclusion that the person charged 
was probably guilty of the crime imputed. There must be— (1) 
an honest belief of the accuser in the guilt of the accused ; (2) 
such belief must be based on an honest conviction of the existence 
of he circumstances which led the accuser to that conclusion ; (8) 
such secondly mentioned belief must be based upon reasonable 
grounds ; by this I mean such grounds as would lead any fairly 
cautious man in the defendants situation so to believe; (4) the 
circumstances so believed and relied on by the accuser must be 
such as would amount to reasonable ground for belief in the guilt 
of the accused.” 

(1) (ISIS) L, B,, 8 q, R. D., 167, 
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The defendant in the present case could not Lave Lad anv 
belief, mucL Jess an honest belief, iu the guilt of the plaintiff, 
according to the finding of the lower appellate Court, for there 
was 310 foundation for the charge so soon as the allegation of the 
defendant that he was present when the plaintiff restored to the 
owners the stolen cattle was disbelieved, and his evidence was 
discredited. Toe basis of the charge was found to have, in fact, 
no existence, and this to the knowledge of the defendant. The 
Court, therefore, rightly found that there was no reasonable or 
probable cause for the prosecution. 

Now the mere absence of reasonable and probable cause dees 
not of itself justify the conclusion, as a matter of law, that an act 
is malicious. It is not identical with malice; but malice may, 
having regard to the circumstances of the case, be inferred from 


Bhsdi Sen 


able and probable cause or not, is a question which depends upon 
the circumstances of each case. In most cases of the kind the 
whole question will turn, as was said by the Madras High Court 
in (xajpathi Haw v. JV" cxtsitiqJi Haw Gccwj (1 ), Ci on the cogency 
of the inference to be derived from the absence of reasonable and 
probable cause, the best test for which is partly abstract and partly 
concrete. Was it reasonable or probable cause for any discreet 
man? Was it so to the doer of the act ? If these questions are 
answered in the negative, the inference of malice would appear 
to be irresistible.” Now malice, as used in this cause of action, is 
not to be considered in the sense of spite or haired, but in its 
wider sense as denoting any wrong or indirect motive. It can be 
proved by showing what the actual wrongful motive was, or by 
showing that the circumstances were such that the prosecution 
can only be accounted for by imputing some improper or indirect 
motive to the prosecutor. Park, J., in the well-known case of 
Mitchell v. JenJdns (2) thus defines it:— “The term ; malice ’ 


iiii 


368 


THE .INDIAN LAW BEP0KT8, 


[VOL. XXIV. 



was tue motive wnien reauy aauui™ “ 

false charge, the learned Subordinate Judge was, in our opinion, 
justified in the circumstances of this case in inferring malice. He 
savs in his judgment that the charge was recklessly made, and 
he" finds that it was made falsely and without any foundation of 
truth. Under these circumstances we are of opinion that there 
are no grounds for this appeal on the merits. 

The Subordinate Judge has, however, we think improperly, 
remanded the case to the Court of first instance for the trial of 
the remaining issues in the suit. The only issue which was left 
undetermined by the lower Court was the question of damage?. 
This question the Subordinate Judge should have himself decided, 
and not have remanded the case to the Munsif. We accordingly 
affirm the judgment of the lower appellate Court on the merits 
with costs ; but while we reject the appeal on the merits, we set 
aside the order of remand, and direct the lower appellate Court 
to restore the case to its original number in the file of pending 
appeals, and proceed to try the issue as to the quantum of dam- 
ages to which the plaintiff is entitled and give a decree accord- 
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Before Mr . Justice JBanerji and Mr. Justice AiTcman. 

ISHRI alias HAT1M ALI (Defendant) 9 . MUHAMMAD HAD! 
(Plaintiff) * 

Act Xo. XV of 187^ (Indian Limitation ActJ, sch. it, arts. 23, 24, 25, 36— 
Limitation — Suit to recover damages on account of injury caused by a 
false report made to the Police-*- Suit for damages for malicious pro- 
. , sedition . 

The defendant laid information at a Police station against the plaintiff, 
alleging that the plaintiff and several other persons entered the female apart- 
ments of the defendant, broke open locks, plundered his goods, and caused hurt 
to his wife* Thereupon an inquiry was made by the Police, with the result 
that the information was found to be false. The defendant was prosecuted 
under section 182 of the Indian Penal Code, convicted and sentenced to six 


* First Appeal ISTo. 211 of 1899, from a decree of Lala Shankar Lai, District 
Judge of Mirzapur, dated the 11th September 1899, 
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months’ imprisonment, 
from the defendant “ 
defamation.” 

Held that this was not a suit for damages on account of malicious prose- 
cution, for no prosecution had been initiated, but it was a suit for compensa- 
tion for libel or slander, tbe limitation applicable to which was that prescribed 
by art. 24 or art. 25 of the second schedule to Act No. XV of 1877. Austin v. 
Denoting (1), Yates v. The Queen (2) and Queen-JEJmpress y. JBisheshar (3) 
referred to. 

The facts of this case sufficiently appear from the judgment 
of the Court. 

Dr. Satish Chandra Saner ji and Babu Jiwan Chandra 
MuJcerji , for the appellant* 

Maulvi Ghulam Mujtaba, for the respondent. 

Banekje and Airman, JJ. — This appeal arises in a suit 
brought by the respondent to recover from the defendant Rs. 
.5,000 as “ compensation on account of mental distress and defa- 
mation.” It appears that on the 18th of April 1898, Ori, a 
servant of the defendant, accompanied by the defendant, went to 
the Police station at Mirzapur and laid an information to the 
effect that the plaintiff, Muhammad Hadi, and several other 
persons entered the female apartments of the defendant, broke 
open locks, plundered his goods, and caused hurt to his wife. 
Thereupon an inquiry was made by the Police, with the result 
that the information was found to be false, and a report was sent 
up to that effect on the 28th of April, 1898. The defendant was 
prosecuted under section 182 of the Indian Penal Code, convicted 
and sentenced to six months’ imprisonment. The present suit 
was instituted on the 28th of April, 1899. In answer to it the 
defendant raised, among other pleas, the plea of limitation, which 
has been repeated in the appeal before us. The first question 
which we have to determine, therefore, is whether the claim was 
within time. ; A-vA’"' ■' A .. 

The Court below has held the suit to be governed by art. 36 
of the second schedule of the Indian Limitation Act, and not to 
be barred by limitation. That is a general article applying to 
all cases of torts which are not specially provided for in the 
other articles in the schedule, and is inapplicable if the suit 

(1) (1S70) L. E, 5 €. P.» 534. (2) (1885) L. R. 14 Q. B. D., 648. 

(3) (1893) X. L, E. 16 All - 5 124. 


■ The plaintiff thereafter sued to recover damages 
as compensation on account of mental distress and 
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clearly comes within some other article. The other articles 
which may have any bearing upon the present suit are arts. 23, 
24 and 25, 

Article 23 relates to suits for compensation for malicious 
prosecution. If the present suit is one of that description, it was 
within time, having been brought before the expiry of one year 
from the date on which the charge laid against the plaintiff 
was reported to be false. The learned vakil for the appellant 
contends that this is not a suit for malicious prosecution, and 
relies on Austin v. Bowling (1) and Yates v. The Queen (2). 
In the former of these cases Willes, J., held that there can be no 
malicious prosecution until the plaintiff was brought before a 
judicial officer. In the latter, Brett, M.B., observed that laying 
the information before the Magistrate would not be the com- 
mencement of the prosecution because the Magistrate might 
refuse to grant summons, and if no summons, how could it be 
said that a prosecution against anyone ever commenced ? And 
Cotton, L. J., was of opinion that “ it was not laying an informa- 
tion or making a charge, but the summons before the Magistrate 
which ought to be considered the commencement of the prosecu- 
tion. 5 ’ Whether, having regard to the provisions of the Code of 
Criminal Procedure, the same rule would apply in this country, 
it is not necessary for the purposes of this case to decide. But we 
are clearly of opinion that a prosecution does not commence 
until proceedings are initiated by a Magistrate taking cognizance 
of an offence under the Code of Criminal Procedure. Part V 
of that Code deals with “ information to the Police and their 
powers to investigate.” Part VI provides for “proceedings in 
prosecutions, and Chapter A V (B), which comes under that 
part, is headed “ conditions requisite for initiation of ” 
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distinction which was recognised by this Court in Qmen - 
Empress v. Bisheshar (1). The laying of an information before 
the Police cannot, therefore, be held to be the commencement 
of a criminal prosecution, consequently a suit for malicious 
prosecution does not lie unless cognizance of the offence imputed 
has been taken by a Magistrate. As in the present instance 
no action was taken by a Magistrate against the plaintiff, the 
suit cannot be regarded as one for compensation for malicious 
prosecution to which art. 23 applies. We may observe that 
the claim as laid in the plaint does not purport to be one for 
malicious prosecution. 

We have next to consider whether the suit can be regarded as 
one for compensation for libel or slander governed by art. 24 or 
25. The report to the Police, of which the plaintiff complains, 
contains an imputation of the offence of dacoity, and is thus 
defamatory of the plaintiff's character. It was therefore a libel 
or a slander, and it was not the less so because the words con- 
stituting the libel or slander were written or spoken to a Police 
officer. It was a libel if the imputation was made in writing, 
and a slander if made orally. The gist of the libel or slander 
was the imputation of a criminal offence. The Police officer to 
whom the report was made held, it is true, an inquiry as to the 
truth of the complaint, but that did not alter the nature of the 
defendant's act which has given the plaintiff his cause of action. 
The investigation by the Police was a matter which might be 
taken into consideration as aggravating damages. The defen- 
dant did not give the plaintiff into custody or ask the Police to 
search his house, or hold an inquiry. All he did was to give 
information of the alleged offence, and he left it to the Police 
officer to take such action as he might think proper. We are 
therefore unable to agree with the learned Subordinate Judge 
that the case is not one of libel or slander. And we are of 
opinion that the article governing it is either art. No. 24 or 
No. 25. The date from which limitation began to run was the 
date on which the alleged libel was published or the slanderous 
words, which in this case were In themselves actionable, were 
spoken, that is, the 18th of April, 1898, the date of the report 
(I) (1893) I. L. R., 16 All., 124. 
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to the Police. As the suit was instituted on the 28th of 
April, 1899, it was beyond time and should have been dis- 
missed. We allow the appeal, set aside the decree of the Court 
below, and dismiss the suit with costs here aud in the Court 
below. ■ 

i Appeal decreed. 
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- Before Mr. Justice Know, Mr, Justice 
BeFERENCE UNDER SECTION 57 
Act Mo. 21 of 1899 f Indian Stamp Act), *ch, 
—Conveyance — . Release — • Document exe 
' professing to relinquish in favour of i 
which he might have 


Blair, and Mr. Justice Banerji * 
of Act No. IX or 1S99. # 

i., Arts. 23, 55, §Z(e)— Stamp 
outed by a Ibonami purchaser 
he real purchaser any claims 
in virtue of the purchase. 

/Meld, fcbat a document by means of which the certified purchaser of 
property sold by auction in execution of a decree purported to relinquish in 
favour of a person whom he alleged to be the real purchaser of the property, 
any claims which he might have in respect of the property by reason of his 
being the certified purchaser thereof was to be stamped as a release according 
to article 55 ^pf the first schedule to the Indian Stamp Act, 1899. 

This was a reference made under section 57 of Act No. II 
of 1899 by the Board of Revenue under the following circum- 
stances : — ■ 

A bond was executed in favour of one Eeoti Saran. On that 
bond he sued and obtained a decree. In execution of that decree 
certain property was sold ; and Babu Eeoti Saran, the deeree- 
h older, became the certified purchaser. Babu Reoti Saran subse- 
quently executed a document, in which he recited that through- 
put these transactions the real owner of the decree and the real 
purchaser of the property was his brother, Raghubir Saran. In 
this document the executant stated Actually Babu Raghubir 
Saran is the owner of all the property, and he is the proper 
man entitled to obtain possession, and to get bis name recorded 
in the revenue records. I have no right or concern of whatever 
Mnd with the said property, nor shall I have anything to do 
with the same : wherefore this agreement is given by way of 
release that it may be of use.” The quest! on 'having ’arisen as 
to whether this d ocument was a conveyance or a release, or any 

* Miscellaneous No, 148 of 1901, "™”~~ 
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other kind of instrument liable to duty under the Stamp Act, 
this question was referred by the Commissioner of Stamps to the 

Board of Revenue, and by the Board of Revenue to the High 
Court. ° 

Mr. A. E. Byves, on behalf of the Board of Revenue: — 

It is suggested that the effect of the execution of this docu- 
ment by Reoti Saran is to convey his rights under the purchase 
and sale certificate to Raghubir Saran j and that therefore it 
should have been stamped as a “ conveyance.” But the document 
cannot operate as a transfer. It does not even purport to give 
Raghubir Saran any rights: all it does is to recite that the 
purchase was ism farzi and that the real purchaser was Raghubir 
Saran. It expressly recites that Reoti Saran has no rights in the 
property: it cannot therefore, and indeed does not, convey any 
rights. On tne other hand the person who has purchased land 
at an auction sale and obtained a c: sale certificate ” has thereby 
acquired a good title to the laud included in the certificate, and is 
entitled on the strength of it to go to the Revenue Court and 
obtain mutation of names in his favour and be put in actual 
possession of the land. This document, if it has any force, would 
then be included in the term “ release ” * because Reoti Saran 
gives up his right to complete his possession of the land. In 
this view the document should be stamped as a release. 

Knox, Blais, and Banerjt, JJ. — The question referred to 
ns is whether a certain document which is upon the record is a 
release or a conveyance, or whether it. is any other kind of docu- 
ment liable to stamp duty, such as a transfer under schedule i, 
article 62, clause (e) of the Act. 

The document is one in which one Babu Reoti Saran, a 
certified purchaser of property sold in execution of a decree, 
recites that the real owner of the decree, and the real purchaser 
of the property from first to last and throughout, has been his 
brother, Babu Raghubir Saran. The executant adds that the 
document, which he calls an agreement, is given by way of 
release that it may be of use. 

* In Act Ho. II of 1899, schedule I, article 55 the term “ release ,5 is thus 
defined Any instrument whereby a person renounces a claim upon another 
person or against any specified property/' 
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^e/ortf Jfr. JMto &oar ? lfi\ Jwrtou JHalr, and Mr. Justice Mmerji. 

Beference under section 57 op Act No. II op 1899.* 

Pfo. 11 of 1899 ( Indian Stamp Act), sections 33(h) and 42Stamp— 
Penalty — Unstamped receipt. 

In applying proviso (b) of section 35 of Act No. II of 1899 the Court 
should not levy the duty of one anna as well as the penalty of one rupee, and 
when a receipt is admitted in evidence under the proviso above referred to 
it is not necessary that the receipt should be endorsed in the manner provided 
for in section 42. ' r 

This was a reference made by the Board of Revenue under 
section 5 of Act No. II of 1899 at the instance of the Commis- 
sioner of Stamps. It appears that it was the practice of some 
Courts m dealing with receipts under section B5(b) of Act No II 
of 1899 to require the duty of one anna to be paid in addition to 
the penalty of one rupee prescribed by the section, and also to 
endorse the receipts thus dealt with in the manner laid down in 
section 42. It appearing doubtful whether this procedure was 
correct, the following questions were formulated for the opinion of 
he High Court : “ (1) In apply ins: proviso fh ) tn ok 
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Act No. II of 1899, should the Court levy the duty of one 
anna as well as the penalty of one rope© ? (2) When a receipt 

is admitted under the proviso, should it be endorsed as required 
by section 42 ? ?? 

Mr. A . E, Ryves on behalf of the Board of Revenue : — 

Under the old Stamp Act a document which required to be 
stamped with a one anna stamp to be i( duly stamped ” could 
under no circumstances be received in evidence unless it had 
been a duly stamped ” when executed. Under Act No. II of 
1899, however, section 35(b) provides that “ where any person 
from whom a stamped receipt could have been demanded has 
given an unstamped receipt and such receipt, if stamped, would 
be admissible in evidence against him, then such receipt shall be 
admitted in evidence against him on payment of a penalty of 
one rupee by the person tendering it.” In the present case A 
tendered in evidence against B a receipt, which ought to have 
been, but was not, stamped by having affixed to it a one anna 
receipt stamp. The Court directed that the receipt be stamped 
with a one anna stamp and that a penalty of one rupee should 
be paid under section 35(b ) . On payment of the duty and 
penalty the Court, purporting to act under section 42, endorsed 
a certificate on the back of the receipt in terms of section 42(1). 
Two questions arise— (1) whether the duty of one anna should 
have been levied as well as the penalty ? and if this is answered 
in the negative, then (2) whether section 42 applies. It Is 
argued that as to (1) no duty is chargeable : the penalty only 
can be levied ; and the effect of that is to make the receipt admis- 
sible in evidence, not generally, but only as against the particular 
person specified in the schedule. If the duty was levied as well 
as the penalty, there would be no reason why the receipt should 
not be admissible in evidence for all purposes ; but this would be 
directly opposed to the intention of the Legislature. Not one 
receipt in a thousand perhaps is ever produced in Court, and if 
the omission to stamp a receipt could be subsequently completely 
cured for all purposes by payment of the duty and penalty, 
it would not be worth while to stamp a receipt, and great loss 
would be caused to the revenue. As to (2), section 42 only 
applies where duty. is levied as well as a penalty. In the case 
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of a receipt requiring a one anna stamp, the duty is not 
consequently section 42 has no application, and the Cou 
justified in acting under clause (1) of section 42. 

The following opinion was pronounced : 

Knox, Blaik, and Bakebju, JJ.—The questions w 
referred to us are (1) whether, in applying the provis 
section 35 of Act No. II of 1809, the Court should w 
not levy the duty of one anna as well as the penalt; 
rupee; and (2) when a receipt is admitted under the" 
whether it should or should not he endorsed as reqi 
section 42. 1 

Our answers to both the questions are in the negative, 
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had been the property of Tika Earn. Of 'these lands the defen- 
dants, notwithstanding that they knew the plaintiff to be the 
adopted son of Tika Earn, had forcibly dispossessed the plaintiff, 
and they further, acting in collusion with other parties, set up 
a forged will purporting to have been executed by Tika Earn, 
the effect of winch, if genuine, would have been to defeat the 
claim of the plaintiff. The plaintiff obtained 
session and mesne profits, 
tion of his decree for mesne [ 
reduction of the amount claimed th 


Dukgab 

Max/' 


a decree for pos- 
On the plaintiff's applying for execu- 
profits the defendants pleaded in 

Aat they were entitled to set 

off the expenses incurred by them in the collection of rents 
during the time that they were in possession. The Court execut- 
ing the decree (Additional Subordinate Judge of Moradabad) 
referring to the cases of Sharaf-ud-din v. Fatekyab Khan (1) 
and Abdul Qhajur v. Raja Ram (2), disallowed the defendants’ 
contention and passed an order fixing the amount of the mesne 
profits payable by the defendants. Against this order the defen- 
dants appealed to the High Court raising the same plea as to 
the non-allowance of collection expenses. 

Pandit Sundar Lai (for whom Munshi Qolcul Prasad), for 
the appellauts. 

Mr. A. E. Ryves, for the respondent. vfcyw 

Stanley, C.J. and Burkitt, J.— The suit in this ease was 
instituted by the plaintiff to recover possession of lands of which 
he had been wrongfully dispossessed by the defendants, and also 
for mesne profits. A decree was passed in favour of the plaintiff, 
and mesne profits have been awarded. In estimating the amount 
of mesne profits the defendants claimed to be entitled to credit 
for collection charges. This the learned Subordinate Judge 
disallowed on the ground that the defendants under the circum- 
stances were hob entitled to set off the alleged collection charges 
against any portion of the plaintiff’s claim. An appeal has been 
accordingly taken against the decree in so far as it disallowed to the 
defendants the costs of collection. The facts of the case disclosed 
before us show that the conduct of the defendants in dispossess- 
ing the plaintiff of his property was very wanton and malicious. 

It appears that the property belonged to one Tika Earn deceased 
(1) Weekly Notes, 1393, p. 23. (2) (1901) I. L. U, 23 All, 252. 
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however, that for such a piece of disobedience to the law, they (the 
defendants) shall be disentitled to charge their expenses on the 
land against; their receipts from it and shall be fined into the 
bargain, and all for the benefit of Cornwall, is going beyond 
the point warranted by any principle or any decided case known 
to their Lordships.” In that case, we may observe, the plaintiff 
had been guilty of grave misconduct ; for example, after incur- 
ring liability to the defendants he had mortgaged his property 
fraudulently, he had also executed a fraudulent conveyance, 
and then directly a judgment was obtained against him by the 
defendants, had left the island where the property was situate 
in breach of a pledge made to the defendants, leaving his 
labourers to shift for themselves, and the defendants to recover 
their debt as best they could* The defendants then, no doubt 
wrongfully, took possession of the property, but, as their Lord- 
ships held, this was not under the circumstances a very serious 
infraction of the law. Another case which has been strongly 
relied upon by the learned pleader for the appellant is the case 
of Abdul Ghafur v. Raja Ram fl). This was a Letters Patent 
appeal from the decision of Mr. Justice Knox, who had, under 
the circumstances of that case, disallowed collection charges. 
The learned Chief Justice, Sir Arthur Strachey, disagreed with 
the decision of Mr. Justice Knox, holding upon the facts that 
the justice of the case did not require that the appellant should 
be deprived of the expenses of collection, and that the xnesne 
profits should not include anything more than the actual 
profits received from the land after deducting the collection 
charges. In this case the learned Chief Justice relied upon the 
decision of their Lordships of the Privy Council in the case 
to which we have referred, but treated it apparently as only 
laying down the principle that unless justice demand otherwise, 
collection charges should ordinarily be given. He observes 
that it is only when the trespass is of a very aggravated charac- 
ter that the Court, in the exercise of its discretion, may refuse 
such charges. Now that Lord Hobhouse, in the case to which 
we have referred, did not intend to lay down a rule that collec- 
tion expenses should be allowed in every case, appears to us 


(l) (1901) L Jj, R., 23 

53 ' 


ail, m 


1002 


Btrk&AB 

Mix 

©. 

Jai Ram. 




Illllll I " it 





380 THE INDIAN DAW REPORTS, [VOD. XXIV, 

to be apparent from his judgment in the ease of Oirish Ghunder 
Lahiri v. ShosU Shikhareswar Boy (1), in the course of which, 
at page 124, he observes that iC mesne profits are in the nature of 
damages which the Court may mould according to the justice 
of the case, ” 

In the case of Aliaf Aliy. Lalji Mai (2), it was held by the 
majority of 
mesne 


a Full Bench of this Court that in estimating the 
profits which the owner of the land is entitled to recover 
from a trespasser the costs of collecting rents which are ordi- 
narily incurred by the owner should be allowed to the trespasser 
only when such trespasser entered on the land in the exercise of a 
bond fide claim of right. But when the trespass is altogether 
tortious and malicious, in other words, when the trespasser has 
entered or continued on the property without any bond fide 
belief that he is entitled to do so, where, in defiance of the rights 
of another, he has thrust himself into an estate, although he may 
still claim all necessary payments, such as Government revenue 
or ground rent, it is not imperative on the Court in estimating 
damages to allow the wrong-doer even such charges as would 
ordinarily but voluntarily be incurred by an owner in possession. 
We are prepared to accept this statement of the law, which has 
been followed and acted on in this Court. In the case before 
us, as we have said, the trespass was of a very aggravated and 
malicious character, and was such as, in our opinion, disentitled 
the appellant to favourable consideration from the Court. We 
therefore disallow his appeal with costs. 

The respondent has filed an objection to the decree, on the 
ground that a sum of Rs. 200 has through an error in addition 
been disallowed. It is admitted by the pleader for the appellant 
that a sum of Rs. 154 was allowed instead of the sum of Rs. 354; 
This error will, therefore, be corrected, and the sum of Rs. 854 
will be allowed instead of Rs, 154, that is, the amount of the 
decree will be increased by Rs. 200. 

: Appeal dismissed and objection allowed. 

(1)1(1900) I*. R., 27 L A.. 110, (2) (1887) I.JL. R., 1 AIL, 518. 
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of the family. The relief asked for by the plaintiff in his 
plaint, was thus stated: — ^ That according to the sihams 
mentioned in paragraph 6 of the plaint the under-mentioned 
property may be caused to be partitioned by preparation of lobs, 
and the sihams of each party being separated, the plaintiff may 
be put in separate possession of his lot.” In the plaint, the 
entire property was valued at Es. 7,082, and the share of the 
plaintiff at Es, 2,178. The Court of first instance (Subordinate 
Judge of Agra) passed a decree directing partition of the plain- 
tiff's share in the family property and declaring the shares to 
which the other members of the family were entitled. Against 
this decree one of the defendants, Wajih- ud-din, appealed to the 
High Court. 

Babu Jogindro Nath Ghaudhri and Pandit Sundar Lai , 
for the appellant. 

Mr. D. A*. Saner ji and Maulvi Ghulam Mujtaba, for the 
respondent. 

Banesjx and Axkman, JJ. — A preliminary objection has 
been taken to the hearing of this appeal on behalf of the respon- 
dent to the effect that an appeal from the decree of the Court 
below lay, not to this Court, but to the Court of the District 
Judge. In our opinion this objection must prevail* Under 
section 21 of Act No. XII of 1887 an appeal from the decree of 
a Subordinate Judge lies to the High Court, where the value of 


** Mrst Appeal No. 129 of 3899 from a decree of Munshi Bajnath Prasad, 
Subordinate Judge of Agra, dated the 26th of April, 1899. 
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the suit exceeds Rs* 5,000. Where it does not exceed that amount 
the appeal lies to the District Judge. Under the General Clauses 
Act No, I of 1887, section 8, clause (13), value with reference 
to a suit means the amount or value of the subject-matter of the 
suit. Now the question is, what was the value of the subject- 
matter of the present suit? The suit was one for partition cf 
what the plaintiff claimed to be his share in the property of 
a deceased Muhammadan. He valued his share at Rs. 2,178. 
The value of the whole property exceeded Rs. 5,000. Jt is con* 
tended on behalf of the appellant that the value of the whole 
property must be deemed to be the value of the subject-matter of 
the suit* We do not think so. What the plaintiff claimed was 
\ that his own share should be partitioned, and that he should be 
put into separate possession of it. No doubt lie stated in the 
plaint that the partition should be made by the preparation of 
. lots and separation of the shares of each party. 1 ‘ The. separation of 
the shares of parties other than the plaintiff himself was only 
ancillary to the partition of the plaintiffs share. The claim as 
framed does not necessarily mean partition intfer ao among the 
defendants. That was a matter with which the plaintiff had no 
concern* This suit cannot, therefore, be regarded as a suit in 
which the plaintiff asked the Court to make a partition, not only 
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"Before Sir John Stanley, Knight, Chief Justice, Mr. Justice Burhitt and 
Mr, Justice Aide man. 

, BHURA MAL akd others (Pe:femdant3)v.EAA KISII AN DAS asd 

OTHEES (PlrAnrSlEPS),#--'.r. : ■ K.'I 

Civil Procedure Code, sections 108, 443- Guardian ad I Hem — Minor defend- 
ant not properly represented— Ex parte decree against minor— ApplU 
cation to set aside decree— Mow far the granting of such application 
should affect parties other than the applicant. 

A suit claiming payment of money alleged by the plaintiffs to be due one 
balance of account was filed against three defendants, v is, Bhura Mai, Musam- 
mat Cayatri, the daughter-in-law, and Jamna Das, the son of Bhura Mai. The 
second and third defendants being minors, Bhura Mai was named as their guar- 
dian, and a notice was issued to him under Buie 128 of the Buies of Court, 
calling upon him to state whether he was willing to act as guardian ad litem 
to the minor defendants ; Bhura Mai was also duly served with a summons in 
the suit. Bhura Mai entered no appearance, but the Court nevertheless, though 
no order had been made appointing any one as guardian ad litem for the 
minors, fixed a date for the hearing of the suit. Upon that date none of the 
defendants appeared, and the Court passed an ex par te decree against all three. 
On execution of this decree being taken out by the plaintiffs, applications were 
made on behalf of the minor defendants under section 108 of the Code of Civil 
. Procedure to set aside the decree. 

Seld by the Full Bench, that there having been no appointment of Bhura 
Mai as guardian ad litem of the minor defendants in the manner prescribed 
by section 443 of the Code of Civil Procedure (mere notice to Bhura Mai of 
the proposal to appoint him being quite insufficient), the minors were entitled 
to have the decree set asido as against them. Surest. Chunter Warn Chotodhry 
v. Jugut Chunter Bel (1) and Kesho Per shat v. Kir day Mamin (2) referred 
to by Aikman, J. ■ 

On the question whether the decree should be set aside as regards Bhura 
Mai also, it was heldbg Stanley, CJ., that where an order is made under section 
108 of the Code of Civil Procedure, the decree set aside is primarily the whole 
decree and the suit to be proceeded with is the whole suit; though where a 
decree passed against several defendants consists in reality of separate decrees 
against each, it may be that the decree can be set aside in part. When 
a decree is one and indivisible it must be set aside in its entirety. Mahomed 
Ecmi&ulla v. Tolmrennissa MM (3) and Ajodhya Per shad Singh v. Shea 
Pershad Baku (4) referred to; Manalcu hem Pedru v. Sitaram Atmaram 
Vagh (5) not followed. 

Per Bttbbitt, J.—Qn the facts of the particular case the ex parte decree 
ought to be set aside as against all the defendants. 


<?,-! + A ? P j al K ?\ 9 .? of J 00 . 1 fl0m an ord6r of Maulvi Ahmad Ali Khan, 

Subordinate J udge of Aligarh, dated the 22nd July, 1901. 
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yjPer AxKMAT?, J.— Section 108 of the Code of Civil Procedure primarily 
applies so far only as the particular defendant, wlio seeks to get an ex parte 
decree against him set aside, is concerned. Uuro Krishna Doss v. Mates 
- Chanel Bahaa (1) referred to. Though under certain circumstances it may be 
necessary in the interests of justice that the whole decree should he reopened. 
Thus when the decree is one and indivisible it must be set aside as a whole or 
not at all, although the application to set aside the decree may be the applica- 
tion of only one of the defendants. DoaJchee Khan v. Bajesstiree Banee (2) 
and Monomohini Chowdhurani v. Kara Af arayan Boy Chaudhri (8) referred 
to. 

The following cases were also considered in the judgment of Aikman, 
3. Doorga Persaud Chose v. Qreeshchunder Bose (4), Brojonath Surmah 
Chuekerhaiiy v. Amend Moyee Delia Chowdhrain (5), ManaTcu horn Pedru 
v, Siiaram Atmaram Yagh (6), Mahomed Kamidulla v. Tohurennissa BiU 
(7). 

& tiis case the plaintiff brought a suit for money alleged 
to be due to them on a balance of accounts against three defen- 
dants, namely, Bhura Mai, his daughter-in-law Musammat 
Gayatri the widow of his deceased son Gatiga Prasad, and his 
son, Jamils Das. Bhura Mai was duly served with a summons in 
the suit ; and Musammat Gayatri and Jamna .Das being minors, a 
notice under the provisions of Buie 128 of the Rules of Court 
was also served upon Bhura Mai calling upon him to state 
whether he was willing to act as guardian ad litem for the 
minor de lend ants, lo this notice Bhura Mai paid no attention, 
and no order was made by the Court appointing him or any other 
person to be guardian ad litem ns required by section 443 of 
the Code of Civil Procedure. The Court nevertheless proceeded 
to fix a date for the hearing of the suit. On that date there 
was no appearance for any of the defendants, and an ex parte 
decree was thereupon passed against all the defendants for the 
amount alleged by the plaintiffs to he due. Proceedings were 
taken to execute the decree, and then for the first time the minor 
defendants became aware that a suit had been instituted and a 
decree passed against them. An application was made by the 
defendants, in the case of Musammat Gayatri through one 
Badha Ballabb, and in the case of Jamna Das through Bhura 
Mai, to have the exp arte decree set aside. The Court of first 

91 SU& 2 l% G) 0864) 1 W.E.C. R, 222. 

V\ i,cqo< I 5 r\. E W°‘ ?b 37L (5> 0867) 7 W, E. C. R. 237. 

(3) (1890) 4 C. TV 456 (6, (1893) I. L. R, 18 B^, U2. 

(7) (1897) I. L. E., 25 Calc, 155. 
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instance (Subordinate Judge of Aligarh) dismissed the applica- 
tion, apparently bolding that Bhnra Mai was the duly appointed 
guardian of the minor defendants for the purposes of the suit 
inasmuch as he had been served with a notice calling upon him 
to state whether he was willing to act as such guardian and had 
not declined to act. Against this order the defendants appealed 
• to the High Court. 

Pandit Moti Lai Nehru and Pandit Madan Mohan Mala- 
viya, for the appellants. 

Babu Jogindro Nath Ghaudhri, Pandit Sundar Lai , Babu 
Ratan Ghand and Maulvi Eabnat-ullah, for the respondents. 

Stanley, C.J. — This is an appeal from an order of the 
Subordinate Judge of Aligarh refusing the application of the 
appellants under section 10S of the Code of Civil Procedure to 
set aside an ex parte decree which was passed against them on 
the 14th of June, 1900. The suit was brought by the plaintiffs 
for money alleged to be due to them on a balance of accounts. 
The defendants are one Bhura Mai, his daughter-in-law Musam- 
mat Gayatri, the widow of Ganga Prasad, a deceased son of 
Bhura Mai, who is a minor, and Jamna Das, the minor son of 
Bhura Mai. Bhura Mai was admittedly duly served with 
summons in the suit, and also, as has been proved, with a notice 
under the provisions of rule 128 of the Court’s Pules calling 
upon him to state whether he was willing to act as guardian ad 
litem for the minor defendants. It appears that he paid no 
attention to this notice, and that the Court omitted to pass any 
order appointing him or any other person to be such guardian, 
as required by section 443 of the Civil Procedure Code" With- 
out passing any order, either formal or informal, appointing any 
such guardian, the Court fixed the 14th of June, 1900, for the 
hearing. On that date there was no appearance for any of the 
defendants, and an ex parte decree was thereupon passed against 
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1002 Das through Bhura Mai, to have the ex parte decree set aside. 

— The Subordinate Judge refused the application, apparently hold- 

ing that Bhura Mai was the only appointed guardian ad litem of 
the minor defendants for the purposes of the suit, inasmuch as he 
had been served with a notice calling upon him to state whether 
he was willing to act as such guardian and had not declined 
to act. Where a defendant to a suit is a minor, the Court is 
^ bound, under the provisions of section 448 of the Code, on being 
satisfied of the fact of such minority, to appoint a proper person 
to be guardian for the purposes of the suit for such minor, to put 
in the defence for him, and generally to act on his behalf in the 
conduct of the case. In the appointment of a guardian the Court 
ought to be satisfied, not merely that the proposed guardian is a fit 
and proper person to act as such, but also that he has no interest 
directly or indirectly adverse to the minor. An active duty in this 
respect is thus imposed on the Court. It is said that the fact that 
Bhura Mai did not object to his being appointed guardian when 
this notice calling upon him to state whether he was willing to 
act as such was served upon him, was equivalent to a consent on 
his part to act, and justified the Court in regarding him as guar- 
dian. But the question is not whether the proposed guardian 
was willing to act, but whether the Court was satisfied upon 
proper materials that, he was a proper person to appoint, and 
being so satisfied, did appoint him within the meaning of section 
448. It is clear to my mind that the Court did not, either 
formally or informally, appoint Bhura Mai guardian ad litem 
of either of the minor defendants, and consequently that the case 
must be dealt with as if no guardian ad litem had been appointed 
for them. A Court cannot be too jealous in observing the 
requirements of the law in regard to infants, and in seeing that in 
suits affecting them their interests are properly safeguarded. It is 
unfortunate that in this instance the Court entirely disregarded 
the requirements of the section to which I have referred, and, 
neglectful of the obvious and simple duty thereby enjoined upon 
it, passed a decree against the minor defendants. I may observe 
tout Musammat Grayatn is the widow of a deceased son of Bhura 
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1902 construction that nothing is to be added to, or taken from, a 

Rhtjea Mas statute adequate grounds are found, either in the cause of the 

Hab kjshah enactment > or context, or in the consequences which would 
Das. result from the literal interpretation, to justify the inference that 
Stanley, legislature intended something which it had omitted to 

J - express. I am not aware that there are any such grounds in the 
present case. On the contrary, it seems to me that expediency 
requires that the entire decree shall be set aside. Serious compli- 
cations might arise if the decree were allowed to stand as against 
one defendant, and yet be set aside as against co-defendants. 
For example, in a suit for a declaration that a plaintiff is entitled 
to joint possession of immovable property with two defendants 
A and B, A is served with the summons and B is not served. 
Neither defendant appears to defend the suit, and a decree is 
against both defendants. B makes an application to the 
Court, to haW^^!° ree set as . ide > aB(J is set aside accordingly 
as against, him, but not as - ■ftre 

hearing B establishes that the plaintiff has no title whatever to 
the property. There would in such a case be two absolutely 
inconsistent decrees : which is to prevail ? Again, let me take the 
case cf a promissory note made by two persons A and B jointly ; 
B has paid the amount of the note ; notwithstanding this the 
payee sues both parties on the note. A alone is served with 
summons, but does not appear to defend the action. B has not 
been served with summons, and in consequence has the decree set 
aside as against him, and on the trial of the suit establishes the 
fact of payment. In such a case A would be liable under the 
decree obtained against him to satisfy a note which the Court 
found had already been satisfied by B. Other instances of like 
anomalies might readily be multiplied. There does not appear 
to be any authority upon this question in this Court ; but it has 
recently come up for decision in several cases in the Calcutta 
High Court. In the case of Mahomed Hamidulla v. Tohuren- 
nissa Bibi (1) it was held that the words “ the decree ” in section 
108 of the Code mean the whole decree in the suit. In that, 
case a suit had been brought against two sets of defendants upon 
a promissory note which had been made by two persons, one of 
(1) (1897) I. L. R.„ 25 Calc., 155, 
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whom died before the suit was brought. The suit was brought 
against the surviving maker of the note* and the heirs of the - 
other deceased maker. Two of these heirs were par da* nashin 
ladies, upon whom summons had not been duly served. A * 
decree was passed against all. The defendants against whom 
the decree had been made ex parte applied to the Munsif of 
Alipore under section 108 of the Code to have the decree set aside, 
and it was set aside as against all the defendants. At the 
instance of the plaintiff, a rule was granted to show cause why the 
order of the Munsif should not be set aside, which was heard 
before Maclean, C.J, and Banerji, J. These learned Judges 
held that upon the true construction of section 108 of the Code, 
the order of the Munsif was correct, setting aside the decree in 
Us entirety . This is a stronger case than the case before us, 
inasmuch as in it some of the defendants appeared and defended 
the suit, whereas in this case before us none of the defendants 
defended the suit. The ruling in this case was followed by 
another Bench of the Calcutta High Court in the case of Ajodhya 
Pershad Singh v. Sheo Pershad Sahu (1). In that case a suit 
was brought to enforce a mortgage against three persons, one of 
whom was a minor, and represented by his father-in-law as guar- 
dian. None of the defendants appeared, and the suit was decreed 
ex parte . An order was subsequently made making the decree 
absolute, and in execution of the decree the property was sold. 
The minor defendant, represented by one Fateh Bahadur as next 
friend, made an application to have the ex parte decree set aside 
under section 108 of the Code, and a similar application was 
made by one of the other defendants. The Subordinate Judge 
of Muzaffarpur, without taking any evidence, was of opinion 
that, so far as the minor was concerned, the non-appearance in 
the suit of the guardian was sufficient cause within the meaning 
of section 108, and that the ex parte decree ought to be set aside, 
and that the decree being set aside against the minor defendant 
it should be set aside against the other defendants. Against this 
order the plaintiff made an application and obtained a rule to 
show cause why the order of the Subordinate Judge should 
not be set aside. The learned Judges, Ghose and Steven, JJ.„ 
(I) (1900) 5 a W. N., 58. 
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concurred in the decision in Mahomed Hamidulla v. Tohuren- 
nissa Bifri. to which I have referred, and held that the decree 
was properly set aside by the Subordinate Judge as against 
all the defendants. There appears to me to be great weight in 
the reasons assigned for their judgment by the learned Chief 
Justice, Sir Francis Maclean, and Mr. Justice Banerji, in the 
ease which I have quoted, but it is not necessary for me, and I 
therefore abstain from expresing any opinion upon a case, such 
as the case before them, in which one or more of several co- 
defendants has appeared and defended the suit, while in the case 
of another defendant a decree has been passed ex parte. A 
conflicting decision upon this point is to be found in the case of 
Manahu horn Pedrtt v. Sitaram Atmaram Vagh (1), in which 
Sir Charles Sargent and Bayley, J., held that the setting aside of 
an ex parte decree on an application by a co-defendant against 
whom it had been passed ex parte did not reopen the case 
against the defendants who were present and who conducted the 
defence where there is a common cause of action against all the 
defendants. The judgment of the learned Chief Justice in that 
case is remarkable for its brevity and may he quoted verbatim . 
It is as follows : — “ Having regard to the language of sections 106 
and 108 of the Civil Procedure Code (Act XIV of 1882) the 
question must be answered in the negative.” Now it has been 
contended on behalf of the respondents that great difficulties 
will arise if the contention advanced on the part of the appel- 
lants is allowed to prevail. For example, the ease was put in 
which an ex parte decree had been executed by a sale of property 
to third parties. It is suggested that ou the setting aside of the 
decree there would be serious difficulty experienced in adjusting 
the rights of the parties, including the auction purchaser, and 
injustice might be worked. It seems to me, however, that, 
having regard to the provisions of article 164 of the Indian 
Limitation Act, which prescribes that an application for an order 
to set aside a judgment ex parte shall be made within 30 days from 
the date of executing any process for enforcing the judgment, 
largely minimises the possibility of any such difficulty arising, 
inasmuch as in the short period of 80 days it is improbable, if 
(1) (1893). I. L. B., 18 Bom., U2. 
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not impossible, that a sale could be carried out. For the 
foregoing reasons I would allow this appeal, set aside tbe order 
of ^he Subordinate Judge and also tbe ex parte decree passed 
against all the defendants, and direct that the suit be restored 
to its original place on the register, and be tried according to 
law. Tbe plaintiffs are to blame, in that they sued minors and 
did not take the precaution of seeing that a guardian ad litem 
was appointed for them. They cannot therefore complain. Tbe 
appellants, other than Bhura Mai, are, I think, entitled to their 
costs of this appeal. Bhura Mai ought to abide his own costs. 

It may be well to point out to the learned Subordinate Judge 
that before proceeding with tbe disposal of the suit a guardian 
ad litem must be appointed by the Court for the minor defen- 
dants pursuant to section 443 of the Code of Civil Procedure. 
I desire to add that I express no opinion on a case in which a 
decree passed against several defendants consists in reality of 
separate decrees as against each ; I merely hold that where a 
decree is one and indivisible, as is the decree in this case, it must 
be set aside in its entirety. 

Bcrkitt, J .—On tbe admitted and proved facts of this case 
in which none of the defendants appeared at the hearing, and a 
decree was passed against them all ex parte, I have come to the 
same conclusion, and very much for the same reasons, as the 
learned Chief Justice, and concur in directing that under section 
108 of the Code the ex parte decree should be set aside as ag ains t 
all the defendants, and a day appointed for proceeding with the 
suit. But I desire to confine myself to the facts of this case, and I 
refrain from expressing any opinion whatever on a case in which, 
while some of several defendants appeared and defended the suit, 
others, as to whom a decree had been passed ex parte, made an 
application under section 108 of the Code. Such is not the case 
here, and it is therefore unnecessary for me to say whether in 
such a case I would be prepared to follow the Calcutta decisions 
cited by the learned Chief Justice. 

Axeman, J. — This is an appeal under section 588(9) of the 
Code of Civil Procedure against an order rejecting an applica- 
tion under section 108 of the Code to set aside a decree which 
bad been passed ex parte against the appellants. The suit in 
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which the ex parte decree was passed was instituted by the 
plaintiffs respondents on the 27th of April, 1900. It was 
brought against (1) Bhura Mai, (2) Musammat Gayatri widow 
of Ganga Prasad a deceased son of Bhura Mai and (3) Jumna 
Das, son of Bhura Mai. 

The plaint alleged the second and third defendants to be 
minors, and asked for an order for the appointment of the first 
defendant as their guardian ad litem . 

This application, we are informed, was not supported by the 
affidavit required by section 456 of the Code, i*e* an affidavit 
verifying the feet that the proposed guardian had no interest in 
the matters in question in the suit adverse to that of the minor, 
and that he was a fit person to be appointed guardian. 

On receipt of this plaint the Court issued two notices to 
Bhura Mai, one to appear and defend the suit brought against 
him, the other a notice calling upon him to appear and state 
whether he was willing to act as guardian ad litem for the 
minors. 

Both notices were made returnable on the 14th of June, 1900, 
the date fixed for the hearing of the suit. On that date no 
appearance was made by or on behalf of any of the defendants, 
and the Court took up the case ex parte , and passed a decree in 
favour 6f the piaintiffis. 

On the 26th of June, 1900, the plaintiffs applied for execu- 
tion of the decree. On the 8th of July, 1900, certain imrnov- 
able property was attached, and a notification was issued fixing 
the 30th of October, 1900, for the sale of the property in satis- 
faction of the decree. One day before the date fixed for the sale, 
i,e* on the 29th of October, the defendants applied under section 
108 of the Code for an order to set aside the ex parte decree. 
The application was presented by Bhura Mai for himself and as 
guardian of his son Jamna Das, and' by one Radha Ballabh as 
guardian of Musammat Gayatri. The defendants alleged that the 
summonses had never been served on them, and that until the 2nd 
of October, 1900, they had had no knowledge of the suit or of 
the subsequent proceedings. After a careful review of the 
evidence the lower Court came to the conclusion that Bhura 
MaFs allegation that he had no notice of the suit or , of the 
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application to appoint him guardian ad litem, or of the subse- 
quent proceedings, was false, and it rejected the application for 
an order to set aside the exp&rtb- decree. 

In their appeal to this Court the defendants repeat their 
allegation that they had no notice of the suit, and assert that Aikman, J. 
the ex parte decree was'obiained by fraud with the help of the 
aroin and the peons of the Court. 

The learned counsel for the appellants frankly admitted that 
he was unable to support the appeal in so far as it impugned the 
finding of the lower Court that the defendant Bhura Mai had 
been served with notice of the suit, and with the notice to appear 
and state whether he was willing to act as guardian acl litem for 
his minor co-defendants. 

In this I think the learned counsel was well advised, for the 
grounds and the reasoning upon which the lower Court has based 
its finding appear to me to be unassailable. 

The learned counsel for the appellants relies upon the fourth 
plea in the memorandum of appeal, and contends that the minor 
defendants are clearly entitled to have the ex parte decree against 
them set aside, inasmuch as they were never properly represented 
in the suit, no appointment of a guardian ad litem having been 
made. This plea must, in my judgment, be sustained. Section 
443 of the Code provides that when the defendant to a suit is a 
minor, the Court shall appoint a guardian for the suit for the 
minor. But before making such appointment, the Court must 
be satisfied, not only of the fact of the minority, but also that 
the person it appoints is a fit person for the post. An applica- 
tion for the appointment of a guardian may be made either in 
the name and on behalf of the minor defendant, or by the plain- 
tiff, and in such application the name of a proposed guardian may 
be submitted for the approval of the Court. But before granting 
the application the Court must apply its mind to the consider- 
ation of the question whether the person nominated is in every- 
way fit for the post. The Court must be satisfied that the person 
it appoints will safeguard the interests of the minor, and that he 
has no interests of his own which will come into conflict with 
the minor’s interests in the suit. In the present case the plain- 
tiff applied for the appointment of Bhura Mai as guardian ; but, , 
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1902 as stated above, without filing the affidavit required by law. 
Bhtceu Mas" ^he Court contented itself with serving Bhura Mai with notice 
Has Kishah *° a PP ear an< ^ sta * e whether he was willing to act. No appear- 
Das. ance being made, the Court proceeded to dispose of the suit forth- 
Aikman, j. with, without making any formal order appointing a guardian 
for the minors. It is true that the mere absence of a formal order 
is not necessarily fatal to the suit, as was held by a Full Bench of 
the Calcutta High Court in Buresh Chunder Wum Ghowdhry 
v. Jugut Chunder Deb (1). But before the absence of a formal 
order can be looked on as a mere irregularity, we must, as was 
held in the ease just cited, be satisfied that the Court applied its 
mind to the consideration of the question of the representation of 
the minor, and arrived at the conclusion that the guardian nom- 
inated was in every way a fit person to safeguard the interests 
of the minor in the case before it. In the present instance, it is 
quite clear that the Court below did not do this. The plaintiff’s 
claim was to recover money on a balance of account signed by 
the defendant Bhura Mai, and the minor defendants were im- 
pleaded because the plaintiffs wished to proceed against the joint 
family property. Now in such a ease it would have been open 
to Bhura MaPs son to dispute the existence of the debt, or to 
show that it was not of a nature to bind the joint family pro- 
perty. How was the lower Court satisfied that in a case of this 
nature the father had no interest in the matters in question in the 
suit adverse to that of his minor son ? It is Quite clear that tho 
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A question of more difficulty now falls to be discussed, and 1902 
that is, whether the ex parte decree which was passed against Bhvba Mas 
Bhura Mai should also be set aside. If he had been the sole hab kiseak 
defendant to the suit, it is clear that there would have been no ^ 
ground whatever for disturbing the ex parte decree. The lower Aihmm, J. 
Courts judgment, which is now under consideration, shows 
conclusively that Bhura Mai’s allegations-allegations which he 
verified— that he had no notice of the suit and subsequent pro- 
ceedings are not to be believed. So far as be personally is con- 
cerned, he is no more entitled to have the decree set aside than if 
ha had appeared and defended the suit. But he was not the sole 
defendant, and we have to consider whether the decree against 
his co-defendants can be set aside and the case reopened without 
at the same time setting aside the decree as against him. 

In the case of Kesho Pershad v. Eirday Narain ( 1 ) an ex 
parte decree was passed against a mother personally, and also as 
guardian of her two infant sons. She applied to have the decree 
set aside, alleging that the summons had not been duly served 
upon her. The Subordinate Judge held that service of the sum- 
mons on her was clearly proved and dismissed the application. 

On appeal Markby and Hitter, JJ., held that service of summons 
upon the mother being proved they had no power to interfere so 
far as she was concerned. But as regards the minors they allow- 
ed the appeal, observing that it was not to be expected that they 
could have appeared in person, and that they had a right to 
expect that their lawful guardian would take the proper, and 
what in this case was obviously a necessary, step to protect their 
interest. Accordingly the learned Judges set aside the ex parte 
decree so far as regarded the minors, and remanded the case to 
the lower Court to be proceeded with as against them in the usual 
way, at the same time declaring that the decree stood good as 
regards the mother. 

This case bears a remarkable similarity to the case now before 
us, but the report leaves us in the dark both as to the nature of 
the suit and of the decree which was passed in it. 

The provisions of the law as to setting aside ex parte 
decrees were practically the same under the previous Codes, 

(1) (18*6) 6 C. I* B., 69. 
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i m Act No. VIII of 1859 and Act No. X of 1877, as they are 
Bhbba Mas in the present Code. 

«. Section 106 of the present Code provides that if there be more 

defendants than one, and one or more of them appear and the 
Aikinati J others do not appear, the suit shall proceed, and the Court shall 
at the time of passing judgment make such order as it thinks fit 
with respect to the defendants who do not appear. Under the 
concluding words of this section, it has been the universal practice 
to pass an ex parte decree against the absent defendant, when the 
plaintiff proves that the summons has been duly served, and that 
as against him he is entitled to a decree. 

Section 108 of the Code provides that when a decree is passed 
ex parte against a defendant, he is entitled on making out a 
sufficient case to get an order to set aside the “ decree.” What is 
meant here by the words “ the decree”? In my opinion they 
refer back to the opening words of the section, and denote the 
decree passed ex parte against the defendant who makes out a 
case for having it set aside. On an order being passed to set 
aside an ex parte decree, the Court has to appoint a day “ for 
proceeding with the suit.” I take it that this means, unless 
under exceptional circumstances, to be presently referred to, for 
proceeding with the suit against the defendant who has succeeded 
in getting the ex parte decree set aside. 

In support of this view, I would refer to the case Euro 
Krishno Doss v. Moke C hand Baboo (1). That was a ease in 
which the learned Judges, Seton-Kerr and Mitter, JJ., had to 
consider the question whether, when an ex parte decree passed 
against one defendant was set aside on his application, the whole 
case was reopened against the defendants who had appeared. 
They answered the question in the negative, and in the course of 
their judgment they say : — "The only difficulty we felt is with 
the words * shall appoint a day for proceeding with the suit But 
we interpret these words to mean that a day is to be appointed 
for proceeding with the suit so far as the defendant who has 
applied to the Court is concerned. lu the preceding part of the 
sentence, it is said : — ‘ The Court shall pass an order to set aside 
the judgment [In the present Code the word £ decree ’ has been 
(I) (186?) 8W.R. C. ft., 260. 
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substituted for ' judgment 7 , but this does not affect the reason- isos 
ing.] What is the judgment herein referred to ? Assuredly the R gtra ., m.t 

judgment described in the very first sentence of the section, i.e. „ 1- 

"'■it *-'' '■'* IlAB BlSHAS 

me judgment passed ex parte against a defendant who Has not Bas. 
appeared. If, therefore, the law gives power to the Court to set MJcmm, J . 
aside this judgment, and this judgment only, we do not see 
how the Court can proceed to try the suit with reference to the 
other defendants as against whom the judgment passed has not 
been set aside,” Substitute the word 6 decree ? for judgment, 
and this reasoning of the learned Judges applies in all its force 
to the question we have to consider* That reasoning, subject to 
an important qualification which I shall presently set forth, I 
thoroughly approve of and adopt. 

Before considering the recent decisions bearing on the point, 

I will refer shortly to some of the older cases cited in the coarse 
of the argument, Doorga Persaud Ghose v. Greeshelmnder Bose 
(1) was a case under the Rent Act, the provisions of which as to 
revival of suits do not differ materially from those of the Code 
of Civil Procedure. In this case an ex parte decree was passed 
against the defendants, none of whom put in an appearance. On 
the application of one of the defendants, the case was reopened, 
and onth© rehearing, the Deputy Collector dismissed the plain- 
tiff’s suit, not only as against the defendant who had applied for 
a rehearing, but as against all the defendants. On appeal by 
the plaintiffs the High Court (Trevor and Campbell, JJ.) was 
of opinion that there could be “no doubt that the original decree 
of the Deputy Collector against those parties who had not applied 
for a review must be considered to be still in force as regards 
them,” and allowed the plaintiff’s appeal against those parties* 

Brojonath Surmah Ckueherbatty v. Amond Moyee Delia 
Chowdhrain (2) was also a case under the Rent Act, and the 
same view was taken by the Judges (Loch and Macpherson, JJ,), 
as in the case last cited, though it was not referred to in the 
judgment. 

The case of JDoohhee Khan v, Rajessuree Ranee (3) was one 
in which a plaintiff obtained an ex parte decree for money 

(1) {1864) 1 W. B. 0, B., 222, (2) (1867) 7 W. R. 0, B., 237. 

(3) (1871) 15 W. B,, 371. 
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against three defendants. One of the three applied to have the 
case reopened, and his application was granted. Oh the re-hear- 
ing the Court found him not liable, and exonerated him from the 
plaintiff’s claim. The Judge of the Court of Small Causes, 
before whom the ease was, upheld the original decree against the 
defendants who had not moved to set it aside, but being doubt- 
ful whether this was in accordance with certain Rules of Practice 
issued by the Sadr Court, referred the point to the High Court. 
The learned Judges who heard the reference (Norman, C.J. and 
Loch, J.), answered it in the following cautious terms. I quote 
the answer in extenso, as hitherto the cases had all been one way, 
and in this case we find for the first time what appears to me to 
be the true principle fox* deciding the question at issue : — “ We 
think it may be competent to the Judge of the Small Cause 
Court, on hearing the objections by one of the several defend- 
ants, to set aside the decree as to all, if justice seems to require 
it; as for instance, if the objection is one which is common to 
the case of all ; bnt that he is by no means bound, because the 
decree is set aside as to one of several defendants, to interfere 
with the decision already pronounced against others who do not 
object, and in fact may have no ground for objecting, to the 
decree.” 

Coming to cases of more recent date, the first in order of time 
is that of Manalsu kom Pedru v. Sitaram Atmaram Vagk (1), 
In that case the plaintiff brought a suit against one Francis 
Pedru and his mother Manaku to recover Rs. 476-9-0 due upon 
a promissory note executed jointly by the defendants. At the 
hearing Pedru alone appeared and resisted the claim. The Sub- 
ordinate Judge passed a decree against both the defendants. 
Subsequently the mother applied to set aside the decree passed 
ex parte against her, and the Subordinate Judge referred to the 
High Court the question whether, on her application being 
granted, the case would be reopened with reference to the first 
defendant also. 

The following was the answer made to the reference by the 
learned Judges (Sargent, CJ. and Bayley, J.):-~« Having 
regard to the language of sections 106 and 108 of the Civil 
(I) (1893) I. Jj, E, 18 Bom., 142. 
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Procedure Code (Act XIV of 1882) the question must be 1903 
answered in the negative.” 

The next case is that of Mahomed Hamidulla v. Tohuren- 
&issa Bibi (1). That, like the Bombay case just referred to, 
was a suit against several defendants on a promissory note. 

Some of the defendants appeared and resisted the suit-. Two of 
the defendants did not appear. The Court passed a decree 
against all the defendants. The two defendants against whom 
the decree had been made ex parte afterwards made an applica- 
tion under section 108 of the Code to have the decree set aside. 

The application was granted, and the decree was set aside by the 
lower Court, not only as against the applicants, but also as against 
the other defendants who had appeared and defended the suit. 

The plaintiff appealed, and the learned Judges, Maclean, C.J. 
and Banerji, J., held that the decree had been rightly set aside 
against all the defendants. The learned Chief Justice does not 
refer in his judgment to any of the previous decisions of his 
Court. Whilst admitting that the language of section 108 is not 
so clear as it might be, he is of opinion that when the section 
says the Court should set aside “ the decree,” it must mean the 
decree— the whole decree in the suit. With the utmost possible 
respect for the opinion of the learned Chief Justice, I am unable 
to follow him in the construction he places on the words of the 
section. As I have stated above, I am of opinion that the words 
“ the decree” must be read in conjunction with the opening words 
of the section. In any case in which a decree is passed ex parte 
against a defendant, the words “ the decree ” mean the ex parte 
decree referred to in these opening words. In his judgment 
Banerji, J., says : — “ It may often happen that the setting aside of 
the decree as regards some of the defendants renders it necessary in 
the interest of justice that the whole decree should be reopened.” 

With this view, which is in accord with what Norman, C.J., said 
in the case in 15 W. II., 371, I am in entire concurrence. 

The learned Judges who decided the case in I. L. R., 25 Calc., 
had occasion to consider it in a recent case Monomohim Chow- 
dhurani v. Fara Narayan Roy Ohaudkri (2). Referring 
to the case in 25 Calcutta, the learned Chief Justice says 
(1) (189?) I. It. R., 25 Calc., 155. (2) (1899) 4 C. W. N, 4&6. 
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u In that case there was only one decree— one and indivisible, as 
my learned brother pointed out, and we did not see how under 
such circumstances, and having regard to the language of section 
108, it could be set aside otherwise than in its entirety,” This 
would seem to be a departure from the position taken up in the 
earlier case, which was, that the language of section 108 is imper- 
ative and necessitates the whole decree being set aside. I entirely 
agree with the view that when the decree is one and indivisible 
it must be set aside as a whole, or not at all. To hold that 
a decree which is " one and indivisible” could be set aside in 
part, and in part maintained, would be a contradiction in terms. 
Eanerji, J,, referred to the earlier case as holding that when 
on an application of one or more of the defendants the decree 
is set aside under section 108 of the Code u the Court has poiver 
to set aside the entire decree.” If that is all that was held in 
the earlier case, I see no reason to differ. In my opinion the 
Court must be assumed to have the power to set aside the whole 
decree, if the decree from its nature is one and indivisible, or if, 
in order to give to the defendants against whom an ex parte 
decree has to be pronounced the relief to which they are entitled, 
it must be set aside as a whole. Take the case which was put to 
us in argument. A comes into Court on the allegation that X 
and Y are in joint possession of certain immovable property and 
asking for a declaration that he is in joint possession along with 
them. X appears and defends the suit. Y does not appear. 
The Court finds that X and F are in joint possession, and that 
A is entitled to the relief he asks for, and decrees accordingly. 
If F succeeds in getting an order to set aside the decree passed 
ex parte f it is evident from its very nature that the whole decree 
must be set aside, otherwise, in the event of F succeeding ultim- 
ately in the suit, this absurd position would arise that X and 
F being in joint possession of the property, A would be in 
possession of a decree declaring him to be jointly in possession 
along with X and F, whilst F would have a decree in his favour 
that A was not in joint possession with himself and X. 

Now, adverting to the present case we have the plaintiffs com* 
kg into Court on the assumption that the defendants are members 
of a joint Hindu family, and seeking to get a decree for the debt 
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which Bhura Mai has incurred, under which they, the plaintiffs, 1903 
will be able to attach f.he joint family property. In such a suit BlTT>l , t 
the minor defendants are entitled to show, if they can, that the *• 
debt never was incurred, or that it has been discharged, or that Das. 

from its nature the joint family property would not be liable, Aihmm J. 
This being so, it appears to me that in order to give the minors 
the relief to which they are justly entitled, the decree must, on 
the principles set forth above, be set aside as a whole. 

For these reasons I would allow the appeal, and, reversing the 
order of the lower Court, would make an order setting aside the 
ex parte decree of the 14th June, 1900, and directing the lower 
Court to appoint a day for proceeding with the suit against all 
the defendants. 

Although I make this order in favour of all the defendants, 

I feel hound to say that I have no sympathy with the appellant 
Bhura Mai. It is only from the necessity of the case that 
I hold the decree against him must be set aside. He came into 
Court making baseless allegations of fraud, and falsely asserting 
that he had no knowledge of the suit and subsequent proceed- 
ings. For this reason I am of opinion that, although the minors 
are entitled to their costs here and in the Court below, Bhura Mai 
is not entitled to his costs. I cannot conclude without express* 
ing my regret that though the Legislature has by the provisions 
of Chapter XXXI of the Code of Civil Procedure, done its best 
to safeguard the interests of minors, the object of the Legislature 
was in this case defeated by the neglect of these provisions. 

By the Coubt, — The order of the Court is that the appeal 
be allowed and the order of the lower Court reversed. We set 
aside the ex parte decree of the 14th of June, 1900, and direct the 
lower Court to appoint a day to proceed to the hearing of the 
suit against all the defendants. As regards the costs, we all are 
of opinion that Bhura Mai is not entitled to the costs of this 
appeal, but that the other defendants, the minors, are so entitled, 
and inasmuch as the appeal has been a joint appeal on behalf of all 
the order of the Court is that the minor defendants be allowed 
two-thirds of the costs of this appeal and two-thirds of the costs 
of the proceedings under section 108 in the Court below. 

Appeal decreed. 
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Refers Sir John Stanley, Knight, Chief Justice, Mr * Justice BurkiU 
and Mr* Justice Aikman* 

UDIT UPADHIA and ahotheb (DiiEjroAN’rs) v. IMAM BANDI BIBI 
(Pbaintibb)* 

Jet Wo* III of 1877 (Indian Registration Jet), sections 73, 74, 75,76, 
^^RegistraHon^Refusal ly Sub Registrar to register on the ground 
of denial of exe eu tion—App licatio n to Registrar to order registration 
mi made within the prescribed time'— Suit in Civil Court to compel 
registration barred* 

When registration of a document has been refused by a Sub-Registrar 
under section 71 of the Indian Registration Act, 1877, on the ground of denial 
of execution by one of the alleged executants, no suit will lie in a Civil Court 
to compel registration unless an application has been made to the Registrar 
tinder section 73 of the Act to establish the right of the applicant to have the 
document registered, and has been made “ within thirty days after the making 
of the order of refusal.” 

la computing the period of thirty days within which such last-mentioned 
application must be made, the applicant is not entitled to the exclusion of the 
time necessary for obtaining a copy of the Sub-Registrar's reasons for refusing 
to register. 

When, under these circumstances, an application is made to the Registrar 
after the time limited has expired, and is rejected on the ground of limitation, 
such rejection cannot be considered as a refusal to register within the meaning 
of clause (b ) of section 76 of the Act. Mag wan Singh v. Khuda Bakhsh 

(1), Rdun v. Mahomed Siddik (2), Lakhimoni Chowdhrain v. Akroomoni 
Chowdhrain (3), Shama Char an JDas v * Joyenoolah (4), Kmhimmu v. Viyya» 
thamma (5) and Veeramma v. AbUah (6) referred to. 

In the suit, out of which this appeal arose, the plaintiff 
alleged that the defendants had, by a sale-deed dated the 19th of 
October, 1900 , conveyed to her certain landed property for a 
sum of Rs. 499-10-2, of which amount all but Rs. 200 had been 
paid. The sale-deed, being a document which by law was com- 
pulsorily registrable, was presented for registration at the office 
of the Sub-Registrar on the 13th of November 1900. The 
defendants being sent for denied execution of the deed. The 
Sub-Registrar accordingly refused to register the deed, and, as 
required by section 71 of the Registration Act, endorsed upon 
it the words “ registration refused.” This order was passed on 
the 15th of November, 1900. On the 19th of November the 

* First Appeal No. 90 of 1901 from an order of J. H. Camming, Esq., 
District Judge of Az&mgarh, dated the 10th of June 1901. 

(1) (1881) I. L. R., 3 All., 397. (4) (1885) I. L. R.» 11 Calc., 750. 

(2) (1882) I. L. B, 9 Calc., 150. (5) (1834) I. L. B., 7 Mad,, 535. 

(3) (1883) I. D.B.,9 Cale., 851. _ (6) (1898) I. L. R.» 18 Mad., 99. 
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plaintiff applied for a copy of the reasons for the order of 100 , 

refusal, and obtained it the same day. On the 17th of December 

ie p aintiff presented an application to the Registrar under Vj?ax>hia 
section 7b of the Registration Act praying that the deed might baat'aima 
e. registered. But the period within which such an application BlBI * 
might be presented had expired on the loth of December, and 
the Registrar therefore rejected the application as filed beyond 
time. The Registrar’s order rejecting the plaintiff’s application 
was passed on the 19th of December^ 1900. 

Within thirty days from the making of that order, namely, 
on the 14th of January, 1901, the plaintiff filed in the Court of 
the Munsif a suit, purporting to be a suit under section 77 of the 
Registration Act, to obtain registration of the sale-deed. The 
defendants filed a written statement denying that they had ever 
executed any sale-deed in the plaintiff’s favour or received any 
consideration money from her. They further pleaded that the 
suit was not maintainable, inasmuch as the plaintiff had not 
made her application to the Registrar within the time required 
by law. The Munsif sustained this objection, and, holding that 
the suit did not lie, dismissed it with costs. 

The plaintiff appealed, contending in the first place, that the 
application to the Registrar was within time, inasmuch as she 
was entitled to deduct the time spent in obtaining a copy of the 
Sub-Registrar’s reasons for refusing to register, as well as 
Sunday the lbth of December, and in the next place that, 
whether her application to the Registrar was in time or not, the 
Civil Court was in either event competent to pass a decree 
directing registration. 

The lower appellate Court (District Judge of Azarogarh) 
considered that the plaintiff’s application to the Registrar was 
within time, and so holding, set aside the Munsif’s decree and 
remanded the case under section 562 of the Code of Civil Proce- 
dure for disposal on the merits. 

Against this order of remand the defendants appealed to the 
High Court. 

Munshi GoJcul Prasad, i or the appellants. 

Mr. Abdul Raoof (for whom Mr. Karamat Husain), for the 
respondent. 
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BdrkiOT ; J.— The facts in the case out of which this appeal 
has arisen are as follows : — 

The plaintiff asserts that the defendants-appellants sold to her 
certain immovable property and executed a formal conveyance 
of the same to her ; that when the conveyance was presented for 
registration, the defendants-appellants denied execution, where- 
upon the Sub-Registrar refused to register it. I his was on 
November 15th, 1900. The next incident in the case is that the 
plaintiff respondent on December 17th, 1900, made an applica- 
tion to the Registrar under the provisions of section 78 of the 
Registration Act, No. Ill of 1877. The application was clearly 
made two clays beyond the time limited by that section, and the 
Registrar therefore summarily rejected it. The present suit was 
then instituted underjhe permission given by section 77 of the 
Act. The plaintiff respondent prays for a declaration of her 
right to have the conveyance mentioned above registered. 

The Munsif held that the suit was not maintainable. On 
appeal the District Judge of Azamgarh reversed the decision of 
the Munsif and remanded the record to thr first Court under 
section 562 of the Code of Civil Procedure to be decided on the 
merits. Hence this appeal. 

Now it seems to me that the decision of the learned District 
Judge is entirely wrong, and that he failed to comprehend the 
question he had to decide. That question was — had the Munsif 
decided rightly or not in holding that this suit would not lie? 

I 'There was no question of limitation raised in the suit. Admit- 
tedly the suit was within time. 

The District Registrar of Deeds is not a Court nor a judicial 
officer. He is simply a public official performing certain func- 
tions under the Registration Act. Vide sub-section 2 of section 
195, and section 488 of the Code of Criminal Procedure. The 
Limitation Act, No. XV of 1877, being (as described in the 
preamble) an Act to “ amend the law relating to the limita- 
tion of suits, appeals, and certain applications to Courts” 
cannot possibly apply to a District Registrar in the discharge 
of his functions under the Registration Act. When, therefore, 
the learned Judge, wrongly applying certain sections of the 
Limitation Act to the proceedings before the Registrar under 


TTxur 


lUKM BABBI 
Bxbi. 


ALLAHABAD SERIES. 



Um? 

IJPABHI k 


the Registration Act “was within time/’ he decided a question 
which, I think, does not arise in the case, and he decided it 
wrongly. In my opinion the decision of the Mnnsif is correct, 

and I have come to that opinion for much the same reasons as 
those given by him. 

I am of opinion that the right of suit given by section 77 of 
the Registration Act arises only when the Registrar, on an appli- 
cation complying with all the provisions of the second and third 
paragraphs of section 73 of the Act having been presented to him, 
has upheld the order of the Sub-Registrar, and has refused to 
direct the document to be registered. One of the conditions 
precedent to the presentation and admission of an application 
under section 73 of the Act, as laid down in the second paragraph 
of that section, is that the application must be made within thirty 
days from the date of the order of refusal by the Sub-Registrar. 
Now this period of thirty days is one which I must presume was 
intentionally inserted in this section by the Legislature, with the 
object, most probably, of procuring a speedy settlement of the 
question as to whether a particular document was or was not to be 
registered. It is a provision which, I presume, the Legislature 
intended to be obeyed, and not to be disregarded. I cannot 
believe the Legislature intended that the limitation period of 
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those Inquiries, to decide wnetaer Be wiu uirwn me 
to be registered, or whether he will refuse to pass such order. 
Now to my mind the words “in such case” xu section 74 are 
most important They govern section 74 and the following 
sections, and in my opinion import into section 74 all the pro- 
visions of section 78, and clearly imply that it is only wheu 
an application, purporting to have been presented under sec- 
tion 73, complies with all the conditions required by that section, 
that action is to be taken under section 74 and the two follow- 
ing sections. Clearly, in my opinion, when an application is 
summarily rejected as being in violation, ot the conditions 
required by section 78 that rejection cannot be considered a 
refusal to direct registration under section 76 so as to give a 
right of suit under section 77 of the Act. The words “ refuses 
to order the document to be registered under section 76 ” imply, 
in my opinion, that the document must have been presented in 
time under section 73, and that after inquiry the Eegistrar has 
refused to direct it to be registered. I hold, therefore, that there 
has been no “ refusal ” to direct registration, in this case under 
section 76, the Eegistrar not having applied his mind to the 
question as to whether the document ought to be registered, but 
having simply thrown out (as he was bound to do) a petition 
which purported to be an application under section 73, but which, 
being presented after the prescribed period had expired, was 
not an application complying with the requirements of that 
section and could not be entertained. 

With section 72 we have no concern in this case. 

Finally, I would point out that right of suit given by section 77 
of the Act is a right consequential on a refusal under section 76, 
which refusal is based on the inquiry directed by section 74, and if 
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there be no such refusal (as in the present case), no right to sue isos 
accrues under section 77. But the contention for the respondent Udit . 
in this appeal is, that though no inquiry could have been made Uvahhia 

in the present case under section 74 (as a matter of feet no 
inquiry was made), and consequently there could have been no 
refusal to direct registration under section 76, nevertheless the Burkin, J. 
rejection of the time-barred petition gives a right to institute 
the suit provided for in section 77 of the Act. I am unable to 
adopt that contention, and as to the argument that the rule 
I have laid down might have a disastrous effect on a party who 
had neglected to apply within the thirty days, I think it 
unnecessary to say more than “ vigilemtibus non dormientibuJ 
jura subveniunt.” In short, my position is that as the 
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Chief Justice and Mr. Justice Norris, after holding that, 
independently of section 77 of the Eegistration Act, such a suit 
would not lie, proceeded as follows : — • 

“In this case the plaintiffs cannot succeed under section 

77 of the Act, because they did not comply with the con- 
ditions precedent to the maintenance of a suit under that 
section. 55 Then as to the argument that those conditions were 
complied with when an application was made to the Regis- 
trar complaining of the Sub-Registrar’s refusal to register the 
learned Judges say : — “this argument is not valid ; the application 
referred to was not made within the time allowed by the Act. 
Under these circumstances we are of opinion that it cannot be 
said that the plaintiffs have complied with the conditions prece- 
dent for the maintenance of a suit under section 77. 55 

In the course of their judgment the learned Judges cited with 
approval the judgment of the Full Bench of this Court in the 
case of Bhagwm Singh v. Khnda Bakhsh (1). That case is 
not exactly on all fours with the present case, for in it the plain- 
tiff did not make any application to the Registrar under section 

78 of the Registration Act, but instituted a suit to compel regis- 
tration without taking any steps under that section. The Full 
Bench, uhile regretting to find themselves constrained by the 
plain language of the law to admit the validity of the objection 
raised to the maintenance of the suit, observed that unfortunately 
for the plaintiff “he has failed to satisfy all the conditions prece- 
dent to the bringing of such a suit by omitting to make the appli- 
cation to the Registrar provided by section 73.” And again, 

“ the suit mentioned in section 77 may be instituted where the* 
Registrar refuses to order the document to be registered, and in 
havmg failed to fulfil all the necessary preliminaries the plaintiff 
has put it out of the power of the Civil Court to give him the 
relief he asks. To decree the prayer of this plaint in terms 
would be to direct a public officer to do that which he is specifi- 
cally and plainly told not to do. 55 This case is no doubt one in 
which no application had been made under section 78 but from 
the language used by the Full Bench, it is to my mind perfectly 
clear that the learned Judges would not have held that an 

(1) (1881) I. L. B, 3 All, 397. 
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application made to the Registrar under section 78 two days or 290 s 
two years or twenty years after the expiration of thirty clays from ~ 
the date of the Sub-* Registrars refusal to register satisfied S( all the Ubabhia 
conditions precedent ” to the bringing of a suit under section 77, 
or was a fulfilment of iC ail the necessary preliminaries.” That, 
however, is the contention on behalf of the respondent, namely, JSurMtt, J* 
that the rejection by the Registrar of an application made to 
him after the period of thirty days prescribed by section 78 had 
expired — an application which the Registrar was bound by law 
to reject summarily and could not entertain— amounted to a 
“ refusal to direct registration ”■ within the meaning of sections 76 
and 77 of the Registration Act, and gave the applicant a right to 
institute the suit provided by section 77 of the Act. 

The last case which I would cite is that of Kunhimmw V. 
Viyyathamma (1), which also is exactly on all fours with the 
present case, the application under section 78 not having been 
made till after the period of thirty days had expired. A Divi- 
sional Bench of the High Court, consisting of the Chief Justice 
and Mr. Justice Ayyar, cited with approval the rulings in the 
two cases mentioned above, and observed that the plaintiff had 
not compiled with the directions of the Act, as he had not pre- 
sented an application under section 73 within the thirty days, 

“and when after the lapse of the thirty days the application was 
presented to him the Registrar properly refused to receive it.” 

And again : — (i It is only when an application has been made to 
the Registrar in time and, after inquiry, registration has been 
again refused that a Civil Court is competent under section 77 to 
order registration.” The case of Ram Ohulam v. Chotey Lai 
(2), has, in my opinion, no bearing on the present case, inasmuch 
as in it no steps of any kind were taken under the Registration 
Act by the plaintiff to compel registration of the document which 
the defendant had refused to register. 

In my opinion the authorities I have just cited fully support 
the opinion I expressed at an earlier portion of this judgment, 
and I hold that as the plaintiff did not present an application 
to the Registrar under section 73 of the Registration Act within 
the limitation period prescribed by that section, no right to sue 
(X) (1884) I, ii. B., 7 Mad., 535. (2) (1878) I. h. B, 2 AIL, 46* 
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accrued to her under section 77 of the Act. For the above 
reasons I am of opinion that the decision of the lower appellate 
Court is wrong and should be set aside. 

I have gone at great length into the question mooted in this 
appeal because, as I have the misfortune to differ from the opinion 
entertained by the learned Chief Justice, I think that out of 
respect to him and with great deference to his opinion I should 
fully set out my reasons for holding the opinion I entertain on 
that question. 

I would allow this appeal, and, setting aside the remand order 
of the lower appellate Court, I would dismiss the plaintiff-res- 
pondent’s appeal to that Court, and would restore with costs in 
all three Courts the decree of the Munsif dismissing plaintiff’s 
suit. 

[The Chief Justice, however, taking a different view of the 
ease, the appeal was re- heard under section 575 of the Code of 
Civil Procedure before a Bench consisting of the Chief Justice, 
and Burkitt and Aikman, JJ.] 

On this hearing the following judgments were delivered : — 

Aikman, J. — This appeal arises out of a suit purporting to 
be brought under the provisions of section 77 of the Indian 
Registration Act, 1877, to obtain a decree for the registration of 
a document. 

The plaintiff’s case is that by a sale-deed dated the 19th of 
October, 1900, the defendants conveyed to her certain landed 
property for a sum of Rs. 499-10-2, of which amount all but 
Rs. 200 was paid to them. 

The sale-deed, being a document which by the provisions of 
law is compulsorily registrable, was presented for registration 
at the office of the Sub-Registrar by the plaintiff’s general 
attorney on the 18th of November, 1900. The defendants being 
sent for, denied execution of the sale-deed. The Sub-Registrar, 
therefore, adopted the only course open to him, that is, he 
refused to register the document, and, as required by section 71 
of the Registration Act, endorsed it with the words “ registra- 
tion refused.” The order of refusal was passed on the 15th of 
November, 1900. On the 19th of November the plaintiff 
applied for a copy of the reasons for the order of refusal, and 
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obtained it on the same day. There is, of course, no ^appeal ; 'igba'; - 
againt a Sub-Registrar’s refusal to register on the ground of 
denial of execution, as the Sub-Registrar has no alternative and TJpadhxa. 
must refuse. But by section 73 of the Act a right is given to 
apply to the Registrar in order to establish a right to have the BlBI t 
document registered. The section provides that the application A-ikman, J. 
must be presented, u within thirty days after the making of the 
order for refusal.” 

In the present instance the period of thirty days thus allowed 
expired on Saturday, the 15th of December, 1900. It was not 
until Monday, the 17th of December, that the application was 
presented. Section 26 of the Act provides that whenever a regis- 
tration office is closed on the last day of any period provided in 
the Act for the presentation of any document, such last day shall, 
for the purposes of the Act, be deemed to be the day on which 
the office re-opens. Had the last of the thirty days fallen on the 
Sunday, this section might be held to apply, and the application 
to have been in time. But as it was, the application was a 
day too late, and the Registrar adopted the only course open to 
him, that is, he rejected it. ye A / 

The Registrar’s order rejecting the application was passed on 
the 18th of December, 1900. Within thirty days of the making 
of that order the plaintiff, on the 14th of January, 1901, insti- 
tuted, in the Court of the Munsif, the suit out of which this 
appeal arises. The defendants filed a written statement denying 
that they had ever executed any sale-deed in the plaintiff’s favour 
or received any consideration money from her. They further 
pleaded that the suit was not maintainable, inasmuch as the plain- 
tiff had not made the application to the Registrar within the 
period allowed by law. The Munsif sustained this objection, 
and, holding that the suit did not lie, dismissed it with costs. 

The plaintiff appealed, contending, in the first place, that the 
application to the Registrar was within time, inasmuch as she was 
entitled to deduct the time spent in obtaining a copy of the Sub- 
Registrar’s reasons for refusing to register, as well as Sunday the 
16th of December; and in the next place, that whether her appli- 
cation to the Registrar was within the period allowed by law or 
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beyond it, the Civil Court; was in either event competent to pass 
a decree directing registration. 

The learned District Judge sustained the first of" these pleas, 
and, holding that the application to the Registrar was within time, 
set aside the Munsifs decree, and remanded the case under the 
provisions of section 562 of the Code of Civil Procedure for 
disposal on the merits. 

Against this order of remand the defendants have preferred 
the present appeal. 

It is contended on their behalf that the Limitation Act does 
not apply to proceedings under the Registration Act. As my 
brother Rurkitt has shown, that contention is one which must be 
sustained, and the ground upon which the learned Judge of the 
Court below set aside the decree of the Munsif cannot be sup- 
ported. As pointed out in an earlier portion of this judgment, the 
plaintiff might have been entitled under section 26 of the Regis- 
tration Act to have the Sunday allowed her, had the period of 
thirty days prescribed by section 73 of the Act expired on the 
Sunday. But it did not, and the Legislature has not seen fit to 
embody in the Registration Act any provision similar to that 
contained in the second paragraph of section 12 of the Limitation 
Act. The plaintiff was therefore not entitled to have excluded in 
the computation of the thirty days the time requisite for obtain- 
ing a copy of the Sub-Registraris reasons for refusing to register. 
Unless she was entitled to this, her application to the Registrar 
was beyond time. It must therefore be held that her application 
to the Registrar was rightly rejected as time-barred. 

The learned counsel for the respondent, however, supports the 
order of the lower appellate Court by arguing that the order of 
the Registrar rejecting the plaintiff’s application is equivalent to 
a refusal under clause (b) of section 76 of the Registration Act, 
to direct the registration of the document, and that therefore the 
plaintiff has a right of suit under section 77 of the Act. 

Since the decision of a Full Bench of this Court in the 
case of Bhagwan Singh v. Khuda Bakhsh (1) which has been 
approved of by other High Courts, and the correctness of which 
has never been doubted, it must be taken as settled law that when 
(1) (1881) I. L* E., B AIL, 397. 
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a registering officer has refused to register a document on the 
ground of denial of execution no Civil Court can pass a decree 
directing registration unless and until- the person propounding 
the document has applied to the Registrar under section 73 of 
the Act in order to establish his right to have the document 
registered. The contention of the learned counsel for the res- 
pondent amounts to this, that although, in order to have a right 
of suit under section 77, a person must make an application to 
the Registrar under section 73, he may disregard the provisions 
contained in the latter section in regard to the time within which 
such application must be made, and choose his own time for 
putting in his application — a time it may be years after the date 
on which registration was refused. 

When the application thus presented beyond time has been, 
as it inevitably must be, rejected, a sufficient foundation has, 
according to the learned counsels contention, been laid for the 
suit referred to in .section 77* 

In my judgment this contention cannot be sustained. In the 
first place, all the rulings are against it. 

In the case of Edun v. Mahomed Siddik (1), which dealt 
with the same question as is now undericonsideration, the learned 
Judges, Hitter and Norris, JJ,, approving of and following the 
decision of this Court in the case mentioned above, held that a 
person omitting to make an application to the Registrar as 
provided by section 73 within the time provided by that section, 
cannot be said to have complied with the conditions precedent to 
a suit under section 77. 

The case of Edun v. Mahomed Siddik was followed by 
Cunningham and Maclean, JJ., in Lakhimoni v. Ahroomoni (2) 
the learned Judges observing that “ unless the requirements of 
the Act have been complied with no cause of action arises 
under section 77.” One of the requirements of the Act is an 
application within thirty days after the making of the order of 
refusal. 

In the case of Shama Ckaran Das v. Joyenoolah (3) Wilson 
and Beverley, JJ., after a consideration of section 71 and the 

(1) (1882) I. L. R., 9 Gale., 150. (2) (1883) I. L. K., 9 Calc., 851 . 

' (3) (1885) I. L. R. s 11 Calc., 750. 


:Y- 



THE INDIAN LAW EEFOETS, 



Imam Bakdi 
Bsbi. 


cases o i j&chun v. luanovwii auu iAnwiH/iv/n 

dhrain v. Ikroomoni Qhoudhram , which 1 have cited above. 

The question which we have to decide was also before the 
Madras High Court in the case Kunhimmu v. Yiyyaihamma 
(1) ; a case which was on all fours with the present. The learned 
Judges, Turner, CJ* and Muttusami Ayyar, J., citing with 
approval the decision in Edun v. Mahomed Siddik and the Full 
Bench decision of this Court, held that the plaintiff's suit could 
not be maintained, observing : — “ It is only when an application 
has been made to the Registrar in time, and when after inquiry 
registration has been again refused, that a Civil Court is com- 
petent under section 77 to order registration.” 

The case of Bhagwcm Singh v. Khuda Balchsh (2) differs 
in one important respect from the present case. There, after the 
Bub -Registrar's refusal to register the document, the plaintiff 
went direct to the Civil Court without, in the first instance, 
making any application to the Registrar, This has to be borne 
in mind in considering the effect of the Full Bench decision. 
Still there are passages in the judgment which, in my opinion, 
tell against the respondent’s contention. For instance, the Court 
observes : — “ The plaintiff’s suit .... asks for the relief 
that would be prayed in a suit regularly brought in accordance 
with the terms of section 77 of the Registration Act. But 
unfortunately for him he has failed to satisfy all the condi- 
tions precedent to the bringing of such a suit by omitting to 
make the application to the Registrar provided for by section 
73.” jS t ow it appears to me that an application to the Registrar 
after the expiry of the thirty days allowed by the section is not 
(X) (1884) I. It. it., 7 Mad., 535. (2) (1881; L L. It, 3 Alt, 307. 



tne application provided for by section 73.” Later on the 
Court observes: — “In having failed to fulfil all the necessary 
preliminaries the plaintiff has put it out of the power of the 
Civil Court to give him the relief he asks.” 

One of the necessary preliminaries here referred to is an 
application to the Registrar within the time allowed by law. 

In my opinion a careful perusal of sections 78, 74, 75, 76 and 
77 will show that they all hang together and relate one to the other. 

Section 73 provides that when a Sub-Registrar has refused to 
register a document on the ground of denial of execution any 
person claiming under the document may, within thirty davs 
after the order of refusal, apply to the Registrar in order to 
establish his right to have the document registered. 

Under section 74 a Registrar, when an application of this 
kind is presented, has to enquire, as soon as conveniently may 
be, into two things — 

(a) whether the document has been executed, and 

(b) whether the requirements of the law have been com- 

plied with on the part of the applicant or person 
presenting the document for registration so as to 
entitle the document to registration. 

I concur with my brother Burfeitt in thinking that the words 
“ sucK case,” with which section 74 opens, are equivalent to 
saying, “ When, under the last preceding section, an application 
has been presented to the Registrar within thirty days after the 
making of tie order of refusal.” 

In the absence of such an application, i.e. of an application 
presented within due time, the Registrar has, in a case like the 
present, no jurisdiction to make any inquiry whatever: he must 
reject the application in limine. If the interpretation now put 
on the words “ in such case ” be correct, it follows that the inquiry 
under section 7A(b) cannot refer to an inquiry whether the 
application was filed within time, but to an inquiry whether all 
the requirements of the law as to the presentation of the docu- 
ment sought to be registered have been complied with. This 
view derives some support from the fact that the Registrar has to 
make an inquiry under section 7 1(b) in cases where there has 
been no application under section 73. e.a., where the document 
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is presented in the first instance to the Registrar himself for 
registration. 

Section 75 relates to the result of the inquiry under section 74 
— an inquiry which, as has been held, can only take place on the 
presentation within time of an application. 

It follows from this that the refusal of the Registrar referred 
to in section 76 is a refusal upon an inquiry which pre- supposes 
the presentation of an application within time, 

From the opening words of section 77 the conclusion necessa- 
rily follows that to create a right of suit in the Civil Court there 
must have been a refusal to order registration following upon an 
inquiry held upon an application presented within time. 

I will now endeavour to show that any other interpretation 
than that now put upon section 78 and the following sections of 
the Act would defeat one of the two main ends which the regis- 
tration law has in view. The first of these is to check the fabri- 
cation and forgery of documents. This end the Act endeavours 
to secure by providing for the identification, in presence of a res- 
ponsible officer, of the person on whose admission of execution the 
document is registered, and by prescribing heavy penalties for 
false personation and false identification before a registering 
officer. The second main end which the Act has in view is to 
afford, as far as possible, security of title to persons who take 
transfers of immovable property either by sale or mortgage 
This end the Act endeayours to attain, first, by providing in sec- 
tion 17 for the compulsory registration of documents, and next, 
by enacting in section 49 that no document required by section 
17 to be registered shall affect any immovable property com- 
prised therein, or be received as evidence of any transaction 
affecting such property, unless it has been registered in accord- 
ance with the provisions of the Act. 

An instrument affecting immovable property is upon regis- 
tration copied into a book in the registration office, which book 
is open to inspection by the public on payment of a small, fee. 
Thus a person who contemplates purchasing or lending money 
upon immovable property of any kind can, by a search in the 
registration office, easily ascertain whether any and what incum- 
brances already exist on the property. In order to render this- 
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as effective a safeguard as possible the Legislature has taken the 
greatest pains to secure the decision of questions affecting regis- 
tration m as short a time as possible. This will appear from 
an examination of Part XII of the Act. 

Section /I provides that when a Sub-Registrar refuses to 
register he must, without payment and unnecessary delay, give 
a copy of his reasons on application of any person executing or 
claiming under the document. 

Section 72 provides for an appeal in certain cases of refusal. 
That appeal must be presented to the Registrar “ within thirty 
days ” from the date of the order of refusal • even if the appeal 
succeeds the appellant will take nothing by it unless he again 
presents the document for registration “within thirty davs ” 
after the Registrar has made his order directing registration. 

Section 73 provides for an application to the Registrar when 
registration has been refused on the ground of denial of execution. 
That application has to be made “with thirty days” after the 
order of refusal. 

Section 74 provides that when such an application has been 
presented the Registrar shall proceed to hold an inquiry “as soon 
as conveniently may be.” When, on such inquiry, the Registrar 
orders the document to be registered, this order will not avail the 
successful applicant unless “ within thirty days ” after it is made 
the document be duly presented for registration— wide section 75, 
second paragraph. Again, when a Registrar dismisses an appeal 
preferred under section 72, or refuses an application made under 
section 73, the law gives the unsuccessful party a right to sue 
in the Civil Court for a decree directing registration, provided 
he institutes his suit “ within thirty days ” after the Registrar’s 
order of refusal. And, finally, if he succeeds in obtaining from 
the Civil Court a decree directing registration, the decree will 
be waste paper if the document is not presented for registra- 
tion “within thirty days” after the passing thereof (section 
77). 

I have gone through these sections in detail in order to show 
the pains the Legislature has taken to provide that questions 
affecting the registration of documents should be disposed of as 
swiftly as possible. . . . 
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In the case Veeramma v. Abbiah (1), Collins, 
to me that it was the intention of the I 
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f It appears 

questions affecting regl; 
decided : to allow a number of years to elapse would be to deteat 

the intention of the Act. 

In the same case Muttusami Ayyar, J., says “ The intention 
to prescribe a determinate period for registration is of the essence 
of the Act.” 

And in the same case Shephard, J., referring to the sections 
I have cited above, observes : — “ It seems clear that the intention 
of the Legislature was in all these cases alike to reduce' to the 
shortest limits the time within which parties aggrieved by the 
Sub-Registrar’s or Registrar’s orders may take action.” 

The contention of the learned counsel for the respondent 
would quite nullify the object which, as I have shown, the Legis- 
lature has taken so much pains to secure, inasmuch as, if he is 
right, a person in whose favour a document had been executed, 
and who had been refused registration on denial of execution, 
might wait for years before applying to the Registrar, and on 
his application being rejected, as it infallibly would be, might sue 
in the Civil Court, and perchance obtain from that Court a decree 
for registration, which might have the effect of unsettling titles 
and ruining bond fide transferees into whose hands the property 
had in the meantime passed. 

Ror it must always be borne in mind that, though a deed 
transferring immovable property cannot affect the immovable 
property comprised therein until it has been registered, yet when 
registered it takes effect, not from the date of registration, but 
“from the time from which it would have commenced to operate 
if no registration thereof had been required or made,” that is, 
from the date of execution, unless by the deed itself some other 
time is provided for its taking effect. 

I have endeavoured to show that if the plea of the respondent 
is given effect to, the intentions of the Legislature would be 
nullified and security of title impaired. Moreover, a wide door 
would be opened to fraud and collusion of various kinds. It 
was suggested in the course of the argument that unless the 
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interpretation contended for by the respondent were adopted, 
injustice might result if, through some mistake of calculation, a 
Registrar rejected as time-barred an application which was really 
within time. If such a mistake were made, it would no doubt 
be promptly brought to the Registrar’s notice, and in such a case 
there would be nothing to prevent him reviewing his order of 
rejection. In any event the possible injustice which might result 
from the hypothetical case put would be as nothing compared 
with the manifold evils which would follow from sustaining the 
respondent’s contention. 

The result is, that I would allow this appeal with costs, and 
setting aside with costs the order of the learned District Judge, 
would restore that; of the Court of first instance. 

Bubkitt, J. — I have nothing to add to my former judgment, 
except that I fully concur in the judgment which has ]ust been 
delivered by my brother Aikman. 

Stanley, C,J, — I concur with the judgment which has just 
been delivered by my brother Aikman. After a careful reconsi- 
deration of the different sections of the Registration Act, and a 
perusal which has been afforded to me of the exhaustive judg- 
ment which has just been delivered, I am satisfied that what I 
considered to be the literal grammatical meaning of the language 
used in the Act does not convey the real intention of the Legis- 
lature. The scope and object of the Act was to enforce registra- 
tion of deeds, and, as has been pointed out so clearly in the judg- 
ment just delivered, to enforce speedy registration. To this I 
think that sufficient weight was not attached in the arguments 
which were presented to us, nor in my judgment. The mischief 
which might result from the acceptance of the view which I 
originally entertained outweighs, I now think, any hardship 
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MISCELLANEOUS CIVIL. 

Before Sir Join Stanley, Knight, Chief Justice, Mr. Justice Blair and 
Mr. Justice Burhitt. 

BRIG BIJAI SINGH (PulIKTIps) * THE DEPUTY COMMISSIONER 
OE GONDA AND ANGTHEB ( DEFENDANTS).* 

Act Wo. XVIII of 1876 (Oudh Lams Act), Chapter II— V redemptions 
“Member of the milage community 9 *— Under-proprietor— Might of 
under -proprietor to pre-empt a mahal sold ly a proprietor. 

Meld that under danse 8. of section 9 o£ tbe Oudh Laws Act, 1878* a person 
holding an tinder- proprietary interest in a mahal sold by the Court of Wards 
on behalf of the proprietor of the mahal, was entitled to pre-emption m 
respect of such mahal as against the vendor. 

This was a reference made to the High Court by the Judicial 
Commissioner and the Additional Judicial Commissioner of Oudh 
under section 9 of Act Mo, XIV of 1891, as amended by Act 
No. XVI of 1897. The facts out of which the reference arose 
were as follows : — 

On the 16th of June, 1898, the Deputy Commissioner of 
Gonda, as Manager of the Court of Wards, sold to one Ram Rup, 
together with other property, a certain mahal called patti Sabal 
Shah forming part of the village of Paharpur. The property 
sold was a proprietary tenure. One Drig Rijai Singh, who was 
the owner of an under- proprietary tenure in the mahal which had 
been sold to Ram Rup, brought a suit for pre-emption of the 
mahal sold, basing his claim on the provisions of sections 7 and 
9 of Act Mo. XVIII of 1876, the Oudh Laws Act. 

The Court of first instance (Subordinate Judge) dismissed 
theplaintiflPssu.it. The plaintiff appealed to the Court of the 
District Judge, who confirmed the order of the Subordinate 
Judge. The plaintiff appealed against the order of the District 
Judge to the Court of the Judicial Commissioner of Oudh, and 
the appeal came on for hearing before a Bench consisting of the 
Judicial Commissioner and the Additional Judicial Commis- 
sioner, who, disagreeing as to the correct interpretation of the 
Act in question, referred to the High Court the question whether 
or not the plaintiff was entitled to pre-emption. 

Babu Man Mohan Sanyal (for whom Mr. Ishaq Khan)., for 
the appellant. 

* Miscellaneous No, 166 of 1901, 
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to the contrary * — 1st, to co-sharers of the sub-division (if any) 

” of the tenure in which the property is comprised, in order of their 
relationship to the vendor or mortgagor ; 2ndly, to co-sharers of 
the whole mahal in the same order ; 3rdly, to any member of the 
village community ; and, 4thly, if the property be an under- 
’ proprietary tenure, to the proprietor.” Then follows the pro- 
vision that where two or more persons are equally entitled to such 
right the person to exercise the same shall be determined by lot. 
According to the 3rd sub-division of this section, whether the 
property sold or foreclosed is a proprietary or under-proprietary 
tenure, any member of the village community may exercise the 
right of pre-emption. The constitution of the village community 
is disclosed in section 7 by the description of village communities 
as village communities 11 however constituted, and whether pro- 
prietary or under-proprietary j” that is, X take it, village com- 
munities consisting of proprietors or under-proprietors or partly of 
proprietors and partly of under-proprietors. The words “ however 
constituted” are words of wide meaning and must not be lost 
sight of. Reading then the words “ any member of the village 
community” in section 9 in connection with the definition or 
description of village communities contained in section 7, it 
appears to be reasonably clear that an under-proprietor is a 
member of the village community within the meaning of section 
9. If this be so, then, according to section 9, whether the pro- 
perty to be sold or foreclosed is a proprietary or under-proprie- 
tary tenure, the right to buy or redeem belongs under the 3rd 
sub-division of this section to any member of the village com- 
munity, that is, to any member whether he he a proprietor or an 
under-proprietor. According to the interpretation placed upon 
the section by the learned Additional Judicial Commissioner the 
words “any member of the village community ” are to be con- 
strued according to circumstances as meaning, if the tenure sold is 
a proprietary tenure, a member of the village community who is a 
proprietor ; but if the tenure sold is an under-proprietary tenure, 
then as meaning a member of the village community who is an 
under-proprietor. This appears to me to be a somewhat fanciful 
exposition of the section. The words of the Act are quite general 
and without qualification, namely, that whether the property to 
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be 'sold or foreclosed is a proprietary or under-proprietary tenure 1302 
any member of the village community, that is, any proprietor 
or under-propriefcor shall have the right to pre-empt If the Singh: 
Legislature had intended that only members of the village com- 
munity who were proprietors should have the right of pre-empt** 
ing a proprietary tenure, and that only members of the village 
community who were under-proprietors should have the right of 
pre-empting under-proprietary tenures, the section in question 
would, I think, have been differently expressed. 

The provisions in the 4th sub-division of the section, namely, 

“if the property be an under-proprietary tenure, to the proprie- 
tor” throw no light one way or other upon the question so far 
as I can discover. 

For the foregoing reasons I would answerjthe questions sub- 
mitted to us in the affirmative. 

Blaik, J. — This case has been referred to this Court by the 
Judicial and Additional Judicial Commissioners of Oudh under 
the provisions of the Oudh Court's Act (XIY of 1891) as 
amended by Act No. XVI of 1897. The point upon which the 
learned Judicial Commissioners differed was whether the plaintiff 
appellant was entitled to a decree in a pre-emption suit brought 
by him against the Court of Wards as vendors of certain pro- 
perty belonging to the Ramnagar estate and one Ram Rup as the 
vendee. The facts are simple. On the 16th of June, 1898, the 
defendant, Court of Wards, sold to the defendant, Ram Rup, 
together with other property, a certain mahal called Patti Sabal 
Shah included in the village of Paharpur. The property sold is 
a proprietary tenure, and the learned Judicial Commissioners 
are agreed that the plaintiff is the owner of an under- proprietary 
tenure in the village of Paharpur, situate in the same mahal or 
sub-division of a tenure as the property sold. 

The right of the plaintiff, if he possess any, depends upon 
: : :; , : the'’ provisions of sections 7 and 9 of Act No, XVIII of 1876, 
called the Oudh Laws Act. Section 7 enacts that u unless the 
existence of any custom or contract to the contrary is proved, 
such right (is* of pre-emption) shall, whether recorded in the 
settlement record or not, be presumed (a) to exist in all village 
communities* however constituted- and whether proprietary or 
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under-proprietary, and in the cases referred to in section 40 of 
the Oudh Land Revenue Act, and (b) to extend to the village site, 
to houses built upon it, to all lands and shares of lands within 
the village boundary and to' all transferable rights affecting 
such lands.” Section 9 classifies the persons who are entitled to 
pre-empt in the following words: — “If the property to be sold 
or foreclosed is a proprietary or under-proprietarv tenure or a 
share of such tenure, the right to buy or redeem such property 
belougs, in the absence of a custom to the contrary, 1st, to 
co-sharers of the sub-division (if any) of the tenure in which the 
property is comprised in order of their relationship to the vendee 
or mortgagor; 2nclly, to co-sharers of the whole mahal in the 
same order; Brdly, to any member of the village community; 
and 4thly, if the property be an under-proprietary tenure, to the 
proprietor.” It is then provided that the claims of those of 
equal right shall be determined by lot. 

It is manifest that as the property sold is an entire mahal, 
there are no co-sharers entitled to pre-empt under the first two 
classes set out in section 9. The plaintiff, if entitled at all, 
acquires his right “as a member of the village community ” 

* under the 3rd class. We have to decide whether, within the 
true intent and meaning of the words, “ any member of the 
village community,”, is included for purposes of pre-emption 
upon the sale of a proprietary tenure a co-sharer of under-pro- 
prietary tenure. Primd facie the words are inclusive of all 
co-sharers in the village, and unless restricted and modified by 
other provisions of the same or some other act in pari materid 
must be so read. 

The learned Judicial Commissioners have agreed that, though 
the Act contains no explicit provision to that efifect, villages 
including tenures of different kinds fall within the provisions of 
sections 7 and 9 of the Oudh Laws Act, 1876, and that question 
is therefore not referred to us. The village of Paharpur is such 
a composite village, the vendor holding a proprietary tenure, 
the’ person claiming to pre-empt an under-proprietary tenure. 
Apart altogether from the fact that what was sold was an entire 
mahal, the present plaintiff could in no case have been included 
in class 1 as a. co-sharer of a tenure in which the property sold 
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was comprised ; as to class 2, there are no co-sharers of the mahal 
sold. But a consideration of the definitions of those two classes 
appears to me to throw light upon the meaning of the words 
(< an y hi ember of the village community” in class 8, The 
qualification required by class 1 is an interest in a “ sub-division 
of the tenure ” of the property sold, and among persons 
possessing such an interest the nearer relation has the prior 
claim. When we come to Class 2 we find that the interest in 
the “sub-division of the tenure” is dropped out, and the 
words defining the qualification are simply u co-sharers of 
the whole mahal.” Persons possessing such qualification are 
entitled in the order of relationship as in the previous class. 
It would appear therefore that even in class 2 there is to be found 
no restriction of pre-emptive right arising from diversity of 
tenure. 

Whether the words H member of the village community ” are 
to be construed as equivalent to the words “co-sharer in class 2/ ; 
subject only to the difference of the area in which the qualifying 
interest lies, it seems obvious that they can bear no narrower 
meaning. They seem large enough to cover possession of any or 
all of the various interests specified in section 7 of the Oudli 
Laws Act, and to confer on the body of persons entitled to pre- 
emption under class 8 a right in no way restricted by the diver- 
sity of the tenure sold from that which constitutes their interest 
in the village, 

I have had considerable difficulty in putting upon the provi- 
sions of class 4 an interpretation consistent with what I hold 
to be the true intent and meaning of the definition in class 8. It 
seems to me, however, to refer to those cates which are plainly 
contemplated by the Act in which the constitution of the village 
does not include proprietors. I am therefore of opinion that the 
plaintiff is a “ member of the village community w of Paharpur 
and as such entitled to pre-empt the property sold. That is my 
reply to this reference. 

Bukkitt, J.' — This matter has been referred to this Court m 
consequence of a difference of opinion between the learned Judi- 
cial Commissioner and Additional Judicial Commissioner of 
Gudin . . ' ; , ; . , . . ■ • 
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The question referred to us for an expression of our opinion 
'] in this case is a member of the village 
as such has a right of pre-emption under clause 
ct No. XVIII of 1876” It is unnecessary for 


is a whether the appellant 
community, and 
3, section 9 of 1 

me to recapitulate the facts of the case. They will be found fully 
detailed in the judgments of the learned Chief Justice and my 
brother Blair. Suffice it to say that an entire mahal, the property 
of the Ramnagar estate, was sold by the Court of Wards on 
behalf of the proprietor of that estate to one Rup Ram. The 
plaintiff-appellant claims to be entitled to pre-empt that sale. 
It is found that the plaintiff is an under- proprietor in the mahal. 
The question for decision then is*— does that status constitute him 
a “ member of the village community 99 under the 3rd clause of 
section 9 of the Act and give him a right to pre-empt the sale 
made to Rup Ram ? 

The views which have commended themselves to the Addi- 
tional Judicial Commissioner are very attractive and symmetri- 
cal, He holds that in the case of the sale of a proprietary .tenure 
the words “member, of the village community 99 mean a member 
of that community who possesses proprietary rights, and in the 
case of a sale of an under- proprietary tenure mean a member 
possessed of under-proprietary rights. He therefore holds that 
as the plaintiff here is an under-proprietor, and as that which is 
the subject of the suit is a proprietary tenure, the plaintiff is not 
a member of the village community, and is therefore not entitled 
to pre-empt the sale of that tenure. In support of his views the 
learned Additional Judicial Commissioner has set forth several 
arguments which I have most carefully weighed and considered. 
But it seems to me that before I could agree with the learned 
Additional Judicial Commissioner it would be necessary to read 
into clause 3 of section 9 of the Act many words which the 
Legislature has not thought fit to insert in it. The chapter on 
pre-emption is no doubt somewhat obscure, but still I think a 
reasonable interpretation can be put on it as it stands without 
resorting to any interpolations* 

Now section 6 of the Act defines the right of pre-emption to 
be a right of certain persons “to acquire, in the cases herein- 
; after specified, immovable property in preference to all other 


D&io Bit ax 

v SiK:OH 


Thb 
Deputy 
Coxons- 
laXOUBB OP 

Goxnu* 




VOL. XXIV.] 


ALLAHABAD SERIES. 


. p^isofls. These last few words are very important as indicating 
the scope and intention of the chapter. Then section 7 declares 
that such right (i.e. a right to acquire, in the cases hereinafter 
specified, immovable property in preference to all other persons) 
shall be presumed to exist in “all village communities, however 
constituted and whether proprietary or under-proprietary.” 
The words “village community” are not anywhere defined 
in the Act, hut the accepted rule in the Oudh Courts is that they 
include all persons having an interest in the village estate, whe- 
ther as proprietors or as under-proprietors, if resident in the 
village. A village community may be wholly proprietary or 
wholly under-proprietary or may contain members of both 
Ihlhsses. The under-proprietors, as a rule, will be residents of 
the village, but the proprietors may be residents of another 
district or of another province, and their only connection with the 
village may be the receipt of revenue from the under-proprietors. 
It is difficult to conceive of larger and more unqualified words 
than those which in section 7, clause fa) describe the persons 
who are to be presumed to possess the rights defined in section 
0, namely, the words “ all village communities, however consti- 
tuted, and whether proprietary or under-proprietary.” 

I interpret those words to mean that the right defined in 
section 6 must be presumed to belong to every member of the 
village community, whether that community consists of proprie- 
tors or of under-proprietors or partly of both. It follows, there- 
fore, in this case that the appellant being an under-proprietor is 
a member of the village community. 

There remains the second part of the question put to us, 
namely, has the appellant “as such” (that is as a member of 
the village community) a “ right of pre-emption under clause 3, 
section 9 of Act XV III of 1S7 6 ? ” If the interpretation I have 
put on section 7 be correct, I am of opinion that in the present 
case under the 3rd clause of section 9 the plaintiff-appellant here 
is entitled to pre-empt. According to the interpretation for 
which the respondent vendee contends, the 3rd clause of section 
9 must be read somewhat in this way, namely, “ 3rd, to any 
member of the village community who is a proprietor in the 
case of the sale or foreclosure of a proprietary tenure, and to 
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any member who is an under-proprieto* in the else of the sale 
or foreclosure of an under-proprietary tenure, ” I am not 
prepared to cut clown the very large words used in section 7 by 
putting on them the restricted meaning suggested above* and to 
hold that, though the Legislature has given pre-emptive rights 
to u any member of the village community, ” a certain class of 
such members shall be competent to exercise those rights, not 
generally and in all cases, but only when a certain class of 
property is sold or foreclosed. To put such 1 a meaning off 
clause 3 would, in my opinion, be an act of legislation, and not ] 
an interpretation of the law as it stands. Further, such an inter- 
pretation would to my mind be at variance with the scope and 
intention of section 8 to which I have already referred. The 
respondent vendee is a stranger to the village community, 
while the appellant is a resident under-proprietor and a member 
of that community. That being so, I think the latter must be 
considered to be such member for all pre-emption purposes under 
the pre-emption chapter of the Act, and should not merely be 
considered to be such when the property, the subject of pre- 
emption, happens to be an under-proprietary tenure. The inter- 
pretation I would adopt has, in the present case, the advantage 
of securing to the appellant the right I think him entitled to 
“in preference to all others,” and also that of keeping out one 
who admittedly is a stranger to the village community, 

A T o argument # can, I think, be based on the provisions of 
the 4th clause of section. 9. That clause was probably enacted 
with a view to giving to an absentee landlord a right of pre- 
emption which he otherwise would not have possessed. It is not 
necessary to discuss that matter further. 

For the above reasons I have come to the conclusion that 
the question put to us should be answered in Jhe affirmative. 

By the Court. — Our opinion is that the appellant in this 
case is a member of the village community and as such entitled 
to pre-empt the sale. Let this reply be forwarded to the Judicial 
Commissioner of Oudh. 
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PRIVY COUNCIL, 


SBX GOPAL (PiiAistiff) * PIETHI STHGH (Defendant). 

[On appeal from the High Court at Allahabad.} 

\ Pcs jud%Gc&t(Z"~ m Cwil ^Procedure Code^ section 13, 13 explanation XX~-~Omi ssion 
to sot up mortgage bond as a defence in former su it-— Subsequent suit 
on mortgage bond — Civil Procedure Code, section 43 — -Belinquisb men f 
of pari of cause of action . 

: Where, to a suit by a mortgagee on a mortgage bond of certain property, 
a prior mortgagee of the same property is made a party and omits to set op 
‘ bis prior charge and claim to have it redeemed, a suit subsequently brought by 
Mm for that purpose is barred by explanation II of section 13 of the Civil 
Procedure Code. 

In the same way, if, being a party to a suit on a mortgage prior to his 
own, he omits to claim his right to redeem such prior mortgage, he cannot 
afterwards sue for that purpose on the mortgage he has omitted to plead* 

Quaere — Can a mortgage© who has several mortgages on the same property 
treat them, with respect to the provisions of section 48 of the Civil Proce- 
dure Code, as separate causes of action, or must he bring one suit on all his 
mortgages ? 

Appeal from a decree (lOfcli November, 1897) of the High 
Court at Allahabad, dismissing an appeal from a decree (12th 
June 1894) of the District Judge of Aligarh, which had affirmed 
a decree (12th August, 1893) of the Subordinate Judge of "Ali- 
garh dismissing the appellant’s suit. 

One Maya Ram and his sons Nek Ram, Pirthi Singh and 
Ram Singh owned a large number of biswas in mauza Manai 
in the Aligarh district, and the suit arose out of proceedings con- 
sequent on a series of mortgage transactions entered into by the 
three sons after the death of their father. In 1868, 1869 and 
1870 they executed mortgages of portions of mauza Manai in 
favour of one Phul Chand. From 1871 to 1876 five mortgages 
of portions of the same property were executed by them, Three 
of these mortgages were in favour of one Tshur Das : on 21st July, 
1871, a mortgage of 4 biswas as security for Rs. 1,000; on 7th 
February, 1874, a mortgage of 4 biswas for'Rs. 250, and on 16th 
July, 1874, a mortgage of 3 biswas 10 biswansis for Rs. 1,500. 
Nek Ram, Pirthi Singh and. Ram Singh also executed on 30th 
August, 1872, a mortgage of 4 biswas of the same property to Murli 

Sib Poex> Hoeth, Sib Am bbw 
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Singh and Sarnam Singh as security for Es. 800 ; and on 18th 
August, 1876, a mortgage of 4} biswas to Bhagwan Das, son of 
Phul Chand for Es. 3,811. In this mortgage bond it was stated 
that the bonds executed in favour of Phul Chand in 1868, 1869 
and 1870 had been received back by the mortgagors as being 
paid off. 

Isbur Das died leaving two sons, Sita Earn and Daya Kish an, 
who, on 11th July, 1883, brought a suit (No. 121 of 1883) on the 
mortgage of 21st July, 1871, in which, on 3rd September, 1883, 
they obtained a decree for Es. 3,565 and for sale in default of 
payment, and under that decree the l\ biswa share hypothecated 
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in favour of Phul Cband which were .s; 
Bhagwan’s money, but that claim was not allowed 
sentatives of Islmr Das pleaded their prior rij 
mortgage of 21st July 
mortgage of 7th February 1874, 
as to their rights under that mortgage. 

December, 1889, Janki obtained a 


?atisfied by means of 1902 

The re P re ' SbiGopw 

ighfs under the 

1871, but made no mention of their si mm* 
nor did they raise any question 
In that suit on 19th 
decree for sale subject to her 
redeeming the mortgages of 21st July, 1871, 30th August, 1872, 
and 16th July, 1874. 

On 24th September, 1888, Murli Singh and Sarnarn Singh 
brought a suit (No. 166 of 1888) under section 92 of the Transfer 
of Property Aet (IV of 1882) against Sita Rain and Sri Gopal, 
for redemption in respect of the hiswas which they had 
purchased in execution of the decree of 17th December, 1883, in 
their suit on the mortgage bond of 30th August, 1872, and on 
25th July, 1889, they obtained a decree declaring their right to 
redeem the land from the prior mortgages on payment of the 
proportionate amount of the mortgage debt due to Sita Ram and 
Sri Gopal under the mortgage of 21st July, 1871, In that suit 
Sita Ram and Sri Gopal did not plead their rights under the 
mortgage of 7th February, 1874. On 1st May, 1892, when 4 
biswas of manza Manai was about to be sold in satisfaction of 
the decree in Sri GopaPs suit (No. 121 of 1883) on the bond of 21st 
July, 1871, on which there was then due Rs, 2,485, Kewal Singh 
and Ajola (or Rajola) as heirs of Nek Ram sold fcise property to 
Recbai Lai for Rs. 6,000, which was to be applied in satisfaction 
of the debt under that decree, and in part payment of JankPs 
claim under the bond of 18th August 1876. On the 20th June, 

1892, Sri Gopal made the following application to have it notified 
that the property about to be sold was charged in respect of the 
bond of 7th February, 1874, as well as with that of 21st July, 

1871:— ; 

si A 2$-hiswa share out of 4 Biswas in village Masai, parg&na Aky&bad, 
belonging to Nek Bam, deceased, and possessed by bis heirs, has been advertised 
for sale to be held to-day in (satisfaction of) the applicant’s decree, and the 
said property is hypothecated in the decree passed on the basis of the bond, 
dated 21st July 1871, the amount of which is Rs. 2,374, and in the bond,, dated 
7th February 1874, executed by the debtor’s ancestor for Rs. 250. The amount 
of the principal and interest of the same is Rs. 2,010. A mention of the said 
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decree and bond bas been made in the application for execution of decree, but 
by way of precaution this application is made, praying that the aforesaid debts 
may be notified at the time of sale. 

“This having been presented along with the original bond it is ordered— 

« That the notification be made.” 

The suit (instituted on I2tk April, 1893), out of which the 
present appeal arose was brought on the mortgage bond of 7th 
February, 1874, by Sri Gopal representative of the original mort- 
gagee Ishur Das against (1) Pirthi Singh ; (2) Kewal Singh, son 
of Nek Ram; (3) Ajola (or Rajola), widow of a brother of Kewal 
Singh, and (4) Gaura, widow of Ram Singh, as first party, defend- 
ants, representing the original mortgagors ;and against (5) Bechai 
Lai, son of Phul Chand ; (6) Janki, wife of Bechai Lai ; (7) Murli 
Singh and (8) Sarnam Singh, as second party defendants represent- 
ing the mortgagees under the other bonds. The plaintiff alleged 
that the bond of 7th February, 1874, had priority over all 
charges except that of Murli and Sarnam nnder their bond of 
30th August, 1872, and he prayed ( a) for a decree against defend- 
ants (1) to (6) for the amount due on the bond of 7th February, 
1874, (b) for a decree for redemption against Murli Singh and 
Sarnam Singh and a reconveyance by them as receiving pay- 
ment of what was due on their bond of 30th August, 1872, of the 
1£ biswas purchased by them ; and ( c) for a decree for sale of 
the 4 biswas share hypothecated by the bond sued on. 

In answer to the suit Bechai Lai and Janki [defendants (5) and 
(6)J pleaded that it was barred by section 43 of the Civil Proce- 
dure Code because the bond of 7th February, 1874, had not been 
sued on with the other bonds; and that it was also barred by 
section 13 of the Code as that bond had not been relied on as a 
defence in that suit (No. 150 of 1888). Janki also made the same 
claim as to her bond of 1876 as had been decided against her in 
her own suit. 

Murli Singh and Sarnam Singh [defendants (7) and (8)] 
relied on section 13 of the Civil Procedure Code as barring the suit. 
The other defendants did not appear. On 12th August, 1893, the 
Subordinate Judge dismissed the suit. He held that a person 
having several mortgages on the same property was bound to sue 
on all at once, and that the suit was barred by the Civil Proce- 
dure Code, section 43. He also held that the plaintiff could and 
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ought to have set up the bond of 7th February, 1S74, as an 
answer to the suit brought against him by Murli Singh and 
Sarnam Singh (No. 166 of 18SS), and by Jauki (No. 150 of 
1888), and that his suit was therefore barred by section 18 of the 
Civil Procedure Code. 

Against that decision the plaintiff appealed to the District 
Judge of Aligarh, who, on 12th June, 1894, affirmed the decision 
of the Subordinate Judge ou both points and dismissed the 
appeal. 

The plaintiff preferred an appeal to the High Court, and a 
Bench of five Judges (Edge, C.J. and Blair, Banerji, Bhr- 
kitt and Airman, JJ.) dismissed his appeal on 10th November, 
1897. The judgment of the High Court is reported in I. L. K., 
20 All., 110. 

On this appeal 

Mr. Mayne for the appellant contended that the suit was not 
barred by section 13 of tiie Civil Procedure Code. The suit 
brought by Murli Singh and Sarnam Singh (No. 166 of 1888) was 
brought by them as mortgagees of their bond of 30th August, 
1872, to redeem the prior mortgage held by the appellant of 21st 
July, 1871. It was not a necessary defence to that suit, and it 
would have been no answer to it, to set up the appellant’s mort- 
gage now sued on. The decree obtained by Murli and Sarnam 
could not, and did not profess to, affect any rights other than 
those then in question. As to Janki’s suit (No. 150 of 1888) the 
High Court’s judgment now under appeal is based on a misappre- 
hension of the nature of that suit. She was not seeking to sell 
the property subject to any prior mortgage, which was the relief 
granted to her. She only wanted a declaration that the mortgages 
of 1868, 1869 and 1870 which her charge of the 18th August, 
1876, was executed for the purpose of paying off, were kept alive 
for the benefit of Bhagwan Das, and that her mortgage of 1876, 
though later in date than the other mortgages of 1871, 1872 and 
1874, therefore created a prior charge on the property. This 
relief she claimed as against both the appellants’ mortgages, and it 
was rejected against both, the judgment declaring that both 
mortgages had priority over her’s and must be satisfied as a 
condition precedent to her selling the property on which they 
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were a charge. This should have been stated in the decree; but 
the judgment, it is submitted, explains the decree. Janki has in 
fact never paid off the mortgages which, in terms of the decree, 
she had to do before she could sell the property under it ; and her 
right to execute that decree was barred by limitation before the 
present suit was brought. It having been unnecessary for the 
appellant to set up his mortgage of 7th February, 1874, in the 
former suits, it is submitted that explanation II of section 18 of 
the Civil Procedure Code does not stand in the way of his 
present suit. 

Mr. G, E. A. Ross for the respondents, Bechai La! and Mus- 
aromat Janki was not called upon. 

1902, June 6th .— The Judgment of their Lordships was 
delivered by — 

Sib Boed Nobtk 

This action relates to certain incumbrances created by Nek 
Bam, Pirthi Singh and Ram Singh, the owners of several biswas 
in the mauza Manai in the Aligarh district. One of them 
and the representatives of the other two are respondents on this 
appeal, and they are all included in the term u mortgagors } \ 

The five following incumbrances on that property are 


Date of mortgage. 

Amount. 

Fames of mortgagees. 


July, IS71 

Es. 

1,000 

Ishur Das. 

(2) 30th 

August, 1872 

800 

C Murli Singh. 

( Sarnam Singh. a 

(3) 7th 

February, 1874 

250 

Ishur Das. 

(4) 16th 

July, 1874 

1,500 

Ishur Das. 

(5) 18 til 

August, 1876 

3,811 

Bliag wan Das. 


In 1883 Sita Earn and Daya Kishan (heirs of Ishur Das then 
aased) commenced an action (No. 121 of 1888) on the bond 
list July, 1871, against the mortgagors only ; and on 3rd 
fember, 1883, obtained a decree for payment, and, if necessary, 
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In the same year Murli and Sam am Singh commenced an 1002 
action (No* 142 of 1883) on the bond of 30th August, 1872, in "§ M 
which action also the mortgagors were the only defendants;' p 2 ^ Ei: / 
and on the 17th December 1883 they obtained a like decree Sm&u* 

for payment and, if necessary, for sale. Under that decree 1J 
biswas of the mortgaged property were sold, and were purchased 
by Murli and Samara Singh. 

In July, 1888, Sifca Ram and the present appellant Sri Gopal 
(the son of Daya Kishan, who was then dead) commenced an 
action (No. 129 of 1888) against the mortgagors only under 
the charge of 16th July, 1874 ; and on 26th September, 1888, 
obtained a decree for payment and sale in default. Part of the 
mortgaged property was sold in execution of that decree, and 
was purchased by the respondent Beehai Lab 

The charge of 18th August 1876 in favour of Bhagwan Das 
was sold by him to Shiam Lai, and by him to Babu Sri Ram, 
the father of the respondent Musammat Janki ; and it was after- 
wards transferred by him to her by way of gift. 

In August, 1888, Sri Ram commenced an action (No. 150 of 
1888) to enforce the charge of 18th August, 1876 ; but having died 
on the eve of the trial the name of his daughter the respondent 
Musammat Janki was substituted as plaintiff. The mortgagors, 

Sita Ram and the appellant, and Murli and Sarnam Singh, 
were all made defendants in that action. The plaintiff therein 
sought to establish that charge as having priority over the 
earlier mortgages above referred to upon the ground that' the 
money thereby secured had been borrowed to pay, and had 
been applied in paying, certain other charges on the same 
property of still earlier date, all being prior to 1871 ; but this 
claim to priority broke clown, the plaintiff having failed to satisfy 
the Court that the earlier charges had been kept on foot, or that 
the money had been so applied* The decree gave the plaintiff 
judgment for payment against the mortgagors; and declared 
that- in default of payment she would be entitled to sell f biswa 
of the land comprised in the mortgage sued on, which was free 
from all incumbrances ; and could also sell the remaining four 
biswas of the mortgaged land after fully paying and satisfying 

amount of the prior debts detailed at the foo t of the judgment, 
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plaintiff (Sita Earn being then dead, and all the securities in 
favour of Ishur Das being then vested in him alone) brought 
this present action (No. 67 of 1893) to enforce the bond of 7th 
February, 1874, against the mortgagors, the respondents Beehai 
Lai and Musammat Janki, and the respondents Murli and 
Sarnam Singh, all of whom were made defendants. The defen- 
dants Beehai Lai and Musammat Janki pleaded inter alia that 
in the action No. 150 of 1888 the parties represented by the 
appellant did not set up the bond of 7th February, 1874, and 
that therefore this action was barred by section 13 of the Code 
of Civil Procedure ; and this view was sustained by the Subor- 
dinate Judge of Aligarh in 1893 ; by the District Judge in 1894 ; 
and by the High Court of the North-Western Provinces in 1897. 
The latter Court said in its judgment : — “In our opinion not 
only might the representatives of Ishur Das have pleaded their 
mortgage of the 7th of February, 1874, but they ought to have 
done so ; and if they had done so no decree for sale could have 
been made without these rights being protected, by the decree. 
They not having done what they might and ought to have done 
as an answer pro tanto to the suit of Sri Earn, we are of opinion 
that section 13 of the Code of Civil Procedure applies.” 

The materiality of the mortgage here referred to is evident. 
If Musammat Janki’s claim had succeeded to its full extent 
she would have established her priority over all the four 
bonds in question. As it was, she only established her claim 
subject to the specified securities of Sri Gopal and Murli and 
Sarnam Singh, which did not include the bond now sued on. 
The appellant would have been entitled to plead and prove this 
bond as a bar to any decree being made for sale except subject 
to that bond. Had he done so, it would have been included in 
the “details of liens” at the end of the decree, and the right of 
Musammat Janki would have been expressly subordinated to 
that charge also. The judgments are clearly right: and the 
appeal would have been unarguable, but for an ingenious point 
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raised by the appellant’s Counsel. He set up at the bar (not- 
withstanding the statement in the appellant’s case that no facts 
are in dispute) that all the Judges were mistaken in saying that 
tin's bond of February, 1871, was not set up by the appellant : 
that in fact it was set up, and that the decree was wrong in not 
dealing with it. But that decree might have been corrected, if 
not in accordance with the judgment: or appealed against, if 
both judgment and decree were wrong : and neither of these 
courses having been adopted their Lordships cannot go behind 
it. No pleadings in that action are before the Court, except the 
statement of Sita Ram, which does refer to the “ bonds ” (with- 
out saying what bonds) in his favour. It does indeed appear 
from the reasons given by the learned Judge that the existence 
of Sri Gopal’s three bonds was within his knowledge; but for 
some reason the two later bonds were dropped; no issue was 
directed about either of them, although an issue (2) was directed 
as to the bond of 21st July, 1871 ; and the parties were appar- 
ently content that they should not be dealt with by the decree. 

That the matter was not overlooked is also indicated by the form 
of the appellant’s notification of 20fch June 1892(1), And all 
doubt upon the point is removed by paragraph 7 of the plaint in 
this action, in which the pleader, anticipating the defence that 
would be set up, endeavours to forestal it by saying : — “ Musam- 
mat Janki had brought the claim for fear of the amount of the 
bond dated 2lst July, 1871, and a finding was recorded in respect 
of the same. There was no other question in that case as to the 
other matters relating to the hypothecation of the plaintiff and 
his uncle Sita Ram.” The appeal therefore fails entirely as to 
Musammafc Janki. 

With respect to Bechai Lai, it is difficult to see why he is 
brought here. The claim for personal payment against him is 
idle. All that he did was to purchase some of the property 
which was sold by auction under the decree in the action in 
which Sita Ram and Sri Gopal were plaintiffs (No. 129 of 1888). 

According to the conveyance to him this sale was made under - 

the decree in the action No. 121 of 1883 ; but this is not material. 

In each of those actions the appellant or his predecessors in 

"'LLLsy (1) Ante, page 481, • ' ^ . 
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title were plaintiffs. In either case as against Bechai Lai the 
ease entirely fails. 

Then as to Murli and .Sarnam Singh. The former died in 
1897 ; but his representatives are before the Court as respondents. 

Their position is somewhat different. Their mortgage of 
30th August, 1872, was subject to the appellant's mortgage of 
21st July, 1871 *, but paramount to his mortgages of 7th February 
and 16th July, 1874. Their decree against the mortgagors 
of 17th December 1883 (No. 142 of 1883) has been already 
mentioned : as also has the purchase by them under that decree 
of 1| biswas of the mortgaged property. Sifa Earn and Daya 
Kisban, who had already obtained a decree (No. 121 of 1883) 
against the whole of the property under their prior charge, 
proceeded thereunder to sell, over the heads of Murli and 
Samara Singh the same 1 J biswas which Murli and Sarnam Singh 
had purchased; and themselves became the purchasers of that 
property under their own decree. Thereupon in 1888 Murli 
and Sarnam Singh commenced an action (No. 166 of 1888) 
against Sita Earn and Sri Gopal alone: and on 25th July 1889 
obtained a decree to the effect that notwithstanding the decree 
in the prior action, to which they Were not parties, they 
were entitled to redeem the 1£ biswas upon payment of such a 
proportion of the whole debt due to the defendants on their prior 
security as the 1| biswas bore to the whole property comprised 
in the security of 1871 : and this having been paid by Murli 
and Sarnam Singh into Court a transfer to them of the 1J 
biswas was directed. In this action the appellant as owner of 
the charge of February 1874 might have setup that, though 
Murli and Sarnam were entitled to redeem his first charge, he by 
virtue of his second charge of 7th February, 1874, was entitled 
In turn to redeem them; and if this had been done he could 
have got then what he asks now, and the necessity for this suit 
would have been avoided, and the parties would have escaped 
this shocking multiplication of actions. Three Courts below 
have taken this view, and their Lordships see no reason to 
dissent from it. 

There are other difficulties in the plaintiff's path to be 
removed before he could succeed against Murli and Sarnam Singh 
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in this appeal. Among others section 43 of the Civil Procedure 
Code was held to be a bar to his suit .in the two first Courts. 
The Court of appeal expressed some doubt whether that was 
correct. There might have been a nice question to be argued ; 
but the appellant’s Counsel did not open it, and did not even 
read the section to the Committee. 

Their Lordships will humbly advise His Majesty that the 
appeal should be dismissed. The appellant must pay the costs 
of the respondents Bechai Lai and Musammat Janki, who alone 
defended this appeal. 

Appeal dismissed , 

Solicitors for the appellant — Messrs. Pyke and Parrott . 
Solicitors for the respondents (5) and (8) — Messrs. Thomson 
& Co . 

" J. V. w. 
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REVISIONAL CRIMINAL. 


Before Mr, Justice Knoxf'y': ';^ 

EMPEEOE c. BAL KISHAN.* 

Act (Local) No. 1 of 1900 (N.-W. P. and Oudh Municipalities Act) 
sections 128(e), 132 — Municipal Board , powers of— Bye-law '—Bye-law 
held to le unreasonable and its enforcement refused** 

The English law as to the necessity of bye-laws being reasonable is appli- 
cable to bye-laws framed in the exercise of their statutory powers by Municipal 
Boards in India. 

The Municipal Board of Naim Tal passed a bye-law under the powers con- 
ferred upon it by section 128, clause (c) of Local Act No. I of 1900 to the 
following effect, namely “ No coolie, whether bearing loads or 'not, no servant 
except in attendance on his master, and no prostitute shall use the upper North 
Mall “ (one dff two parallel roads running along the north side of the Naim 
Tal lake) ” at any time/" 

Meld that, as regards the words “ no servant, except in attendance on his 
master”, this was under the circumstances an unreasonable bye-law j and the 
Court declined to give effect to it. 

WxTHisr the limits of the Naim Tal Municipality were two 
roads running along the north side of the lake parallel with each 
other, but at slightly different levels. The upper road was a 
fairly broad metalled road, on the north side of which were shops 
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close clown by the margin of the lake. The upper road was in 
fact used chiefly by the better classes of the inhabitants of the 
station ; the lower road mostly by coolies. The two roads were 
known by the .names, respectively, of the Upper and Lower 
North Mall. The Municipal Board of Naim Tal, purporting to 
act under the power conferred upon it by section 128, clause (e} y 
of the N.-W. P. and Oudh Municipalities Act, 1900, * passed, 
with the view of regulating traffic on the two roads above 
referred to, a bye-law, the material portion of which was as 
follows ; — u No coolie, whether bearing loads or not, no servant, 
except when in attendance on his roaster, and no prostitute shall 
use the Upper North Mall at any time,” 

After the passing of this bye-law one Bal Kishan, a servant 
of one of the residents of Naini Tal, was found on the Upper 
Mall, not in attendance on his master, but apparently going on a 
message by his master's order. Bal Kishan was prosecuted under 
section 182 of the Municipalities Act and fined Us. 15. His 
appeal was dismissed by the Sessions Judge, and he accordingly 
preferred an application in revision to the High Court. 

Pandit Sundar Lai , for the applicant. 

The Assistant Government Advocate (Mr. W. K. Porter J, for 
the Crown. 

Knox, J. — One Bal Kishan, a servant, has been convicted of 
an offence falling under Rule No. TO of Rules under section 128, 
clause ( c ) of the N.-W. P. and Ouclh Municipalities Act, 1900, 
and been sentenced to pay a fine of Rs. 15. 1 am asked to revise 

this order, upon the ground that the Municipal Board had no 
authority in law under section 128, clause (c), to frame a rule of 
this kind ; further, because the rule was not necessary for the 
prevention of clanger or grave inconvenience to the public ; and 
thirdly, because the bye-law is unreasonable in itself. The bye- 
law io question runs as follows No coolie, whether bearing 
loads or not, no servant, except in attendance on his master, and 
no prostitute shall use the Upppr North Mall at any timed' The 

* This section (so far as .is material to the present case) runs as follows 

128. Any Board may, by rules — 

fc) Provide fur the regulation or prohibition of any description of traffic 
in the streets, where such regulation or prohibition appears to the Board to be 
necessary for the prevention of danger or grave ■Inconvenience, to the pnblio.'^: ? 
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facts of the case are not questioned. They are very briefly that the 
petitioner, a servant, and not in attendance on his master, was 
found at 2 p. m., on the 13th August, 1901, walking with a letter 
towards Talii Tal along the Upper North Mali 

Now the power given to Municipalities under section 128, 
clause (c) of the N.-W. P. and Oudh Municipalities Act, 1900, is 
undoubtedly a very large and wide power, and therefore one to be 
exercised with great discretion. The Board is under it authorized 
to make rules for prohibiting any description of traffic in the streets 
of Naim Tal, where such prohibition appears to the Board to 
be necessary for the prevention of danger or grave inconvenience 
to the public. It is contended on behalf of the Board that as 
the law has made them sole arbiters of what is necessary for the 
prevention of danger or grave inconvenience to the public, and 
that as they consider the use of the Upper North Mall by a 
servant, except when in attendance on his master, and at any hour 
of the day and night, a matter of grave inconvenience to the public, 
there is nothing further to be said. Tf the matter be one of 
grave inconvenience, the proof of it must be an easy matter. It 
does not appear from the judgment, nor from any arguments 
addressed to me, wherein consists the grave inconvenience to the 
public of servants using the Upper North Mall. No inconve- 
nience, grave or otherwise, was shown even in argument, nor is 
it apparent at first sight wherein the grave inconvenience lies. 
It is intelligible that strings of coolies bearing loads may be 
inconveniences, and might be, under certain circumstances, grave 
inconveniences to the public. But it is difficult to distinguish 
between the case of a servant carrying a letter, as in the present 
instance, and a person of similar position in life, say a carpenter 
or a blacksmith passing along the Upper North Mall. The 
servant would be under the bye-law, if it be a good bye-law, 
committing an offence; the independent carpenter or blacksmith 
would be committing none. Both are or are not doing acts of a 
precisely similar nature. All bye-laws and rules of the same 
nature have to be very carefully construed, and the invariable 
rule of law is that they are to be construed in favour of .the 
subject. The rule of law prevailing in England that a bye-law 
may be examined in order to discover whether it is reasonable in 
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itself is a very sound rule, and no authority has been shown to 
me confining such a construction to bye-laws in Bngland. Xhis 
is indeed conceded by the argument of the counsel for the Muni- 
cipality, in that he contended that the present bye-law is not an 
unreasonable one. After fully considering all the arguments 
that have been addressed to me, it appears to me that the bye- 
law is not a reasonable one. The distinction made between a 
person who is a servant and a person of similar degree who is not 
a servant is both invidious and unreasonable. It would also 
appear that the bye-law, if strictly construed, would lead up to 
impossibilities. There are shops and places which abut immedi- 
ately on the Upper North Mall. How is a servant at point A, 
abutting upon the Mall, to proceed to point B, similarly abut- 
ting on the Upper North Mall, without using the Upper North 
Mall for the purpose ? The only answer given was, that the 
spirit of the bye-law must be looked to, not the strict letter. 
This Court has held on previous occasions that where such grave 
power as this is entrusted to Municipalities, it behoves them to 
be extremely careful in framing their bye-laws so as to leave no 
room for doubt as to what is meant by them. 

There are certain remarks in the judgment which I cannot pass 
over as unimportant. The learned Magistrate who tried the 
case speaks of the case as being a trivial one, and adds, “ but 
where it is well-known that defiance has been and is being 
offered to these rules, some fine must be imposed which would 
be held by the accused to be a real punishment.” These remarks 
are distinctly out of place in a case where the evidence dis- 
closes no intention to act in defiance of the law. The act of 
the servant is in itself a harmless act; there is no evidence that 
he or any one else acted contumaciously. There is no presump- 
tion in Jaw in favour of the existence of contumacy or wilful 
defiance. The learned Magistrate was wrong in making any such 
presumption. It was suggested that the ease was a test case. 
If it be so, there is no defiance of law in instituting a test 
case. 

I hold that the present rule is one which, as it stands, the 
Board had no authority to pass. It seems to me doubtful whether 
the passing of a servant along a road falls within the term 
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“ traffic.” This point was, however, not argued, and my judg- 
ment proceeds upon the ground that grave inconvenience to the 
public has not been shown, and the rule, as it stands, is an 
unreasonable one. I confine my judgment to the immediate 
matter before me, viz., the using the Upper North Mall by a 
servant not in attendance on his master. No other point in the 
bye-law arises for decision. I accordingly set aside the convic- 
tion and the fine, and direct the latter to be refunded. 


Empebob 


Before Mr. Justice Blair. 

Ik the hatter or the petition op BEHABI LAB.* 

Criminal Procedure Code, section 145 — JSTo decision come to by Magistrate 
as to party in possession— Application for revision at instance of party 
who could not in his own right be entitled to immediate possession — ■ 
Practice . 

Sold that where a Magistrate, after entertaining proceedings Trader 
section 145 of the Code of Criminal Procedure, had declined to make any 
order declaring one or other of the contending parties in possession, the High 
Court would not interfere in revision at the instance of a person who, though 
apparently the next reversioner to the estate, could for the time being have 
no possible right on Ms own behalf to present possession. Laldhari Singh v. 
Sulchdeo Bfarain Singh (1) and Anesh Mollah v. Bjaharuddi Moll ah (2), 
distinguished. 

This was an application in revision arising out of certain 
proceedings tinder section 145 of the Code of Criminal Proce- 
dure held before the Joint Magistrate of Moradabad. The facts 
as found by the Magistrate were as follows: — One Har Bahai 
Patak died, leaving a widow, but apparently no direct male 
heir. After his death a dispute arose about mutation of names. 
This en4ed in a compromise, whereby it was settled that the 
widow Musammat Chunno should be entered in the khewafc as 
owner for her life-time, and that Behari Lai the grandson of 
the deceased should be entered as her manager. It was also 
clearly laid down that Musammat Chunno had not reserved the 
right to remove Behari Lai from his possession. Musammat 
Chunno granted leases of pertain villages belonging to the estate 
to Earn Sarup and others, and this action of hers led to the 


* Criminal Revision Mo. 229 of 1902, 

(1) (1900) I. L. R., 27 Calc., 892. (2) (1901) I, L. B., 23 Calc., 446. 
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initiation, at the instance of Behari Lai, of proceedings under 
section 145 of the Code of Criminal Procedure. The Magis- 
trate relying upon certain rulings of the High Court at Calcutta 
declined to make any order on these proceedings, holding that 
such proceedings were bad ab initio as having been entered 
upon between parties who had not an actual proprietary right 
in the property in dispute. 

Against this order of the Magistrate Behari Lai applied in 
revision to the High Court. 

Mr. IF. II. Colvin , for the applicant. 

Mr. B. E . 0* Conor and Munshi Gokul Prasad , for the 
opposite parties. 

Blaib, J. — This is an application to revise an order of a 
Magistrate made in proceedings under Chapter XII of the Code 
of Criminal Procedure. The circumstances are these. Har 
Sahai Pafcak, the owner of the property in dispute, died, leaving 
him surviving a widow and two sons, of daughters. It is not 
disputed that tinder the ordinary law of inheritance the widow 
would take a life estate, and the daughters’ sons’ interest would 
open up upon her decease. It is alleged that the deceased, Har 
Sahai Patak, made a will, the validity and the provisions of 
which became the subject of dispute between the widow of Har 
Sahai and Behari Lai and others. It was concluded by a com- 
promise, which defined the relations of the parties to be estab- 
lished from that moment. It provided that the widow should 
retain her life estate, but that Behari Lai should manage the 
property on her behalf, not, however, taking any steps with 
regard to it without her consent. The Magistrate made-' the' 
order, having received information that a dispute dangerous to 
the public peace was likely to arise in respect of the possession 
’• of the property. • These proceedings; were'.': set- .on, 'foot' by ■the:;' 
present applicant in revision, ' Behari LaL , The Magistrate upon 
hearing the parties came to the conclusion that he could pass no 
orders, and accordingly no order was passed deciding the poss- 
ession of either o m side or the other of the disputants. He held 
that Behari Lai had in effect no loom standi to claim possession at 
all. He was an agent and manager, and had in himself no right 
to possession, whatever* It is true that he , had s reversionary 
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interest but that is a very different thing from beino- a 
person interested in the present possession of the property It 
seems to me that Behari Lai is not entitled to be beard in revi- 
s.on, upon the ground that he is not a person concerned in the 
dispute as_ to possession. Whatever present right he has is a 
purely derivative one, and comes to him as agent for the widow 
just as much as if there had been no compromise at all, an d he’ 
had been chosen by the widow to act for her. 

Two cases decided by the Calcutta High Court were cited 
one that of Laldhari Singh v. Snkhdeo Mamin Singh (1) 
and the other of Anesh Mollah v. Ejaharuddi Mollah (2) I 
think by both those cases the revisiona! jurisdiction of that 
Court has been extended to an extent which is beyond the 
practice of this Court. That, however, is unnecessary for me 
to decide, as they are not in point. In this case it is enough for 

TresiZ aPPliC , ailt Behari LaI h3S n ° l00US 

m respect of the proceedings. For these reasons I reject his 


APPELLATE CIVIL. 


Before Sir John Stanley, Knight, Chief Justice, and Mr. Justice 

BurJcitt. 

TIKAM SINGH (Psaintiw) DHAN KUNWAR Aro 0THBES 

Evidence Legitimacy Possible length to which the period of gestation 
way he protracted discussed. 

Where a child born some 365 days after the last period at which he could 
have been begotten by the husband of his mother was set up its legitimate, 
it was held that although such a period of gestation was perhaps not ab- 
solutely beyond the bonds of possibility, yet there being evidence that the 
mother had been married to her husband for ten years without having had any 
children by him, and also evidence which pointed strongly to the conclusion of 
immorality on the part of the mother, the only reasonable finding was against 
the legitimacy of the child. 

The pedigree of the family to which both the plaintiff and 
the defendants belonged was as follows: 


« ,*df* rs j : 1899 from a decree of Munshi Ra-jnath Prasad 

Subordinate Judge of Agra, dated the 16th November 1899 3 ’ 

(1) (1900) I. L. R., 27 Calc., 892. (2) (1901) I. h. R„ 28 Calc., ' 
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Bishan Sin git. 


A jit Singh. 


Sundar Singh, 


Bhawani 

Singh. 


Pitam Singh# 


Parbat Singh. 


Shiv Shanlcar 
Singh. 


Bmrao Singh Bhnp Singh. Daya Bam. Daryao Singh. Chet Singh. 


Chaturbhuj Singh 
(defendant). 


Kehri Singh = 
Dhan Kunwar, 
(defendant) 

Lachman Singh (P) 
(defendant). 


Zorawar Singh, Harnam Singh. Sultan Singh. 


Balwant 

Singh, 

(defendant). 


Tikam Singh, Sher Singh, Megh Singh, 

(plaintiff). (defendant). 

The plaintiff, Tikam Singh, in his suit asked for a declara- 
tion that the defendant Lachman Singh was not the son and heir 
of Kehri Singh, deceased, and that the plaintiff was one of the 
nearest reversionary heirs of the said Kehri Singh. 

The facts on which the plaintiff’s case was based were as 
follows Kehri Singh died on the 15th of May, 1890, leaving 
the defendant, Dhan Kunwar, his widow, him surviving. The 
defendant, Lachman Singh, who was the son of Dhan Kunwar, 
was bom on the 7th of May 1891, that is, 357 days after the 
death of Kehri Singh. The plaintiff alleged on that ground 
alone that Lachman Singh could not be the son of Kehri Singh, 
and further alleged that the moral conduct of Dhan Kunwar 
during the life-time of Kehri Singh was doubtful and that after 
the death of Kehri Singh she had become more or less notori- 
ously immoral. The defendant, Dhan Kunwar, had been married 
to Kehri Singh for ten years at the time of his death, and. bad bad 
no children during that period. She stated that Lachman Singh 
was the son of Kehri Singh her husband, the last intercourse 
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with whom she alleged to have taken place some eight or ten 1902 
days before his death, and she denied any intimacy with anyone — — — — 
else except her husband. Sikoh 

The Court of first instance (Subordinate Judge of Agra) DhIk 
found upon the medical authorities and the evidence that the Etowah. 
interval between the death of Kheri Singh and the birth of 
Lachman Singh did not render it impossible for Lachman Singh 
to be the lawfully begotten son of Kehri Singh, and that there was 
no sufficient evidence that Dhan Kunwar had become unchaste 
before the death of her husband or that she had been guilty of 
misconduct subsequently. The suit was therefore dismissed. 

From this decree the plaintiff appealed to the High Court. 

Pandit Sundar Lai and Babu Jogindro Nath Chaudhri, 
for the appellant. 

Mr. D. N. Banerji (for whom Dr. Satish Chandra Banerji), 
for the respondents. 

Stanley, C. J. and Burkitt, J. — This is an appeal from a 
decree of the Subordinate Judge of Agra dismissing the plain- 
tiff’s claim for a declaration that the defendant, Lachman Singh 
alias Mahar Singh, was not the son of one Thakur Kehri Singh, 
deceased. The plaintiff claimed as one of the reversionary heirs 
of Thakur Kehri Singh, who died on the 15th May, 1890, 
leaving the defendant, Thakurain Dhan Kunwar, his widow, him 
surviving. The defendant, Lachman Singh, who is the child of 
Thakurain Dhan Kunwar, was born on the 7th May, 1891, that 
is 857 days after the death of Thakur Kehri Singh. The plain- 
tiff alleges that Lachman Singh is not the child of Kehri Singh, 
and charges that the moral conduct of Thakurain Dhan Kunwar 
during tHe life-time of her husband was doubtful, but that after 
his death she became immoral, and contracted improper intimacy 
with several persons whom we shall presently mention. The 
learned Subordinate Judge found that Lachman Singh was the 
legitimate son of Thakur Kehri Singh, and consequently dis- 
missed the plaintiff’s suit. He held upon the medical authorities 
and evidence that pregnancy might be protracted for the period 
which elapsed from the death of Kehri Singh to the birth of 
Lachman Singh, and that there was nothing in the evidence to - 

lead him to suppose that Dhan Kunwar had, immediately after the 
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death, of her husband., become unchaste* The evidence of mis- 
conduct on the part of Phan Kunwar adduced by the plaintiff 
he held to be unsatisfactory and unreliable. From this decree the 
plaintiff has appealed upon the ground that in view of the interval 
which elapsed between the death of Kehri Singh and the birth of 
Laehman Singh, Lachman Singh could not be the son of Kehri 
Singh, and that a finding to the contrary was against the weight 
of the evidence. * , . . 

Thaknrain Dhan Kunwar was cited by the Court for examin- 
ation on the 4th January, 1896, at or about the time of settle- 
ment of issues, when she stated that except Lachman Singh she 
had no other issue by Kehri Singh, but that she had had 
miscarriages on two or three occasions. She says that there was 
coition for the last time between herself and her husband 8 or 10 
days before his death, and that he was in a good state of health at 
that time ; that she never had connection with any man except her 
husband, and that Lachman Singh was begotten by him. She did 
not tender herself for examination or cross-examination on the 
trial of the suit, notwithstanding that serious allegations of mis- 
conduct were made against her by several witnesses who were 
examined on behalf of the plaintiff* 

The only question for our determination is whether or not 
Lachman Singh is the son of Kehri Singh. The answer to this 
question depends upon the weight which ought to be attached to 
the scientific and other evidence which has been given. Accord- 
ing to the law in .England and America, there .is no .period 
defined beyond which gestation cannot be protracted, although 
a period of 280 days appears to be accepted as the legitimum 
tempuB pariendi. Each case in which legitimacy is*contested 
must be decided on its own merits, Dr. Playfair in his valuable 
treatise on the Science and Practice of Midwifery, at p, 188, 9th 
edition, sums up his conclusion upon this question as follows:—* 

{e On the whole, it would hardly be safe to conclude that pregnancy 
can go more than three or four weeks beyond the average time. 
This conclusion is justified by the eases we possess in which 
: :pregna$by;vfffl 

days.” He refers, as examples of protraction of pregnancy to 
■four instances recorded by Simpson, in which pregnancy extended 1 
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respectively to 336, 332, 319 and 324 days after the cessation of 
the last menstrual period j but he points out that in these, as in 
all cases of protracted gestation, there is the possible source of 
error that impregnation may have occurred just before the expect* 
ed advent of the next period. Making an allowance, however, 
for this, he points out that even then we have a number of days 
much above the average, and admits that such cases of protracted 
pregnancy may be more common than is generally supposed. 
In the present case Lachman Singh was admittedly born 365 
days after the last coitus with her husband alleged by his mother, 
that is nearly three months after the legitimum tempus pariendi 
had elapsed. Dr. Taylor in his well known work on Medical 
Jurisprudence, at p. 265, Yol. 2, 4th edition, writes as follows 
“In works on midwifery will be found authentic reports of cases 
in which gestation continued to the forty -first, forty-second, forty- 
third and even to the forty-fourth week. Murphy regards 301 
days or forty-three weeks as the average li mit of gestation (Obstet. 
Rep., p. 4). Lee met with a case in which he had no doubt that 
the pregnancy lasted 286 days, the labour did not take place 
until forty-one weeks after the departure of the husband of the 
lady for the West Indies (Med. Gaz., Yol. 31, p. 917). William 
Hunter met with two instances in which gestation was protracted 
until the forty-second week. Montgomery met with a case in 
which delivery did not ensue until between the forty-second and 
forty-fourth weeks (Med. Gaz., Yol. 19, p. 646).” And again 
he writes “ There is no doubt a limit to gestation, but it is not 
in our power to fix it, hence we find obstetric writers of repute 
adopting periods which have no point of agreement among them- 
selves. Some stop short at 280 days, others like Reid fix the 
maximum yet known at 293 days. Murphy allows from his ex- 
perience at least 324 days, and Meigs considers that gestation 
may be continued to twelve months or 365 days.” Dr. Lyon 
in his work on Medical Jurisprudence for India gums up the 
matter thus " On the whole, therefore, as regards the question 
what is the longest period which, in natural human gestation, 
may intervene between coitus and delivery— the form which the 
question under consideration assumes for forensic purposes — it 
may be stated that— 
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(1) at may be regarded as proved that this may b© 296 

days ; 

(2) most authorities agree in considering that the interval 

may be as long as 44 weeks or 808 days : indeed in the 
Gardner Peerage case several eminent obstetricians 
gave it as their opinion that the interval might extend 
to, at any rate, 311 days ; 

authorities consider that the interval may extend 
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(d) some 

to the forty-sixth week — 315 to 822 days.” 

These then are the limits assigned by the best medical experi- 
ence. We gather from the foregoing that the utmost which can 
be said is that it is not outside the bounds of possibility that gesta- 
tion may be protracted for a period of 365 days, but that so pro- 
tracted a period of gestation is in the highest degree improbable. 
A Miss Yerbury, who is an M. D., and who has been in charge of 
the Maternity Hospital at Agra for nine years, was examined 
in this case, and she expressed her opinion that the longest period 
of gestation is from 800 to 308 days. Dr. Wiicocks, Civil 
Surgeon of Agra, stated that the longest periods of gestation 
that have been admitted in America were 317 and 808 days, 
and that the ordinary period of gestation is 278 days. He 
would say that any period exceeding 317 days for gestation 
was impossible. Dr. Amullya Eatan Bysack, who is an Assist- 
ant Surgeon, and has been a lecturer in the Medical School at 
Agra from the year 1888, deposed that to his knowledge, personal 
or acquired by study, it is not possible that a legitimate child 
can be born to a woman 350 days subsequent to the death of 
her husband. On the other hand, two native gentlemen who 
practice as physicians have been examined on behalf of the 
defendant, and have deposed that pregnancy may be extended 
for more than a period of 12 months. One of them, Gauri 
Shankar, says that he treated a woman whose pregnancy lasted 
for more than 12 months, namely, the wife of one Hira Lai, 
who gave birth to a child 14 months after her pregnancy. He 
also mentioned the case of the wife of one Ude Kadh hi, who was 
under his treatment, and also remained pregnant for more than 
twelve months. In cross-examination he states his means of 
knowledge in the case of the wife of Hira Lai as follows 
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“I came to know from the woman that the child had been bom 
in 14 months/ 5 and then u I came to know from the child 3 s father 
that it had been bom in 14 months from the day of concep- 
tion.” In the other case he appears to have derived his know- 
ledge from a statement made by the father. Little weight can 
be attached to examples of protracted pregnancy so loosely 
verified. The other witness, one Khurshaid Ali, said that a child 
might be born <{ after it had remained in the womb for two years 
or more , ” and that one Thakur Daryao Singh, living in the 
district of Aligarh, had a son after one year and nine months. 
He also mentioned other instances of protracted pregnancy. In 
cross-examination he said that he came to know from Daryao 
Singh that his wife was pregnant for 12 months, and that he had 
mentioned this fact to him 16 years ago. He did not know the 
name of the Kachhi whom he referred to as having had a son 
after 13 months, and he admitted that the mother was not under 
his treatment. In another case which he gave as an illustra- 
tion of protracted gestation, he says that it was through the 
mother that he had ascertained that she had been with child for 
14 months. Such evidence as this appears to us to be of little 
value, if it is not absolutely worthless. Now having regard to 
the fact that no child was born alive to Kehri Singh by his wife 
Takurain Dhan Kunwar, and to the fact that Lachman Singh 
was not born until the period of 357 days had elapsed from the 
death of Kehri Singh, and 365 days at least from the last coitus, 
the story told by Dhan Kunwar appears to us highly improbable. 

The case, however, does not rest with the medical evidence. 
Positive charges of misconduct have been made against Dhan 
Kunwar "by the plaintiff. She is accused of having misconducted 
herself with no less than four persons who were in her service from 
time to time, namely, Durga Prasad, Bhulan Singh, Nasrafc, and 
Bairi Singh. The defendants did not examine any of these persons. 
Nasrat was in Court at the trial, but was not examined. One 
Ohameli, who had been in the service of Kehri Singh, and was 
also his mistress, deposed that she remained in the service of 
Thakurain for five or six years after the death of Kehri Singh. 
She says that the Thakurain had the usual monthly course twice 
after the death of Kehri Singh. This evidence was given with 
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the object of showing that at the time of her husband’s death she 
was not pregnant. She also said that she, at the bidding of the 
Thakurain, used to invite the four persons whom we have men- 
tioned to the room of the Thakurain, and that they used to stay 
with her in that room. Her suggestion is that these persons had 
improper intimacy with the Thakurain, and thus Lachman Singh 
is the son of one of them. She is corroborated in her story by a 
witness Hardeo, who deposed that Bhulan Singh, Du rga Prasad 
and Nasrat slept at night in the Thakurain’s house. If the 
evidence of these witnesses be reliable, it is difficult to believe in 
the legitimacy of the defendant Lachman Singh. The learned 
Subordinate Judge discredited the evidence of Chameli and did not 
believe her statements, saying that she was herself a half prostitute 
and a dismissed servant of the Thakurain. If she was a woman 
of a loose character there is this to be said, that the Thakurain, 
retained a woman of such character in her service for a number 
of years, both before and after her husband’s death, which would 
not be to her credit. The Subordinate Judge seems to have 
considered that the evidence of Chameli, that the four persons 
named by her were permitted to go inside the zanana, was true, 
for he excuses this by saying that “ her (Dhan Kunwar’s) 
husband being dead and there being no male member in her 
family to look after her affairs, and the collateral heirs of her 
husband not being on good terms with her, it is not suspicions 
if she being in greater need of their services than in the life-time 
of her husband, permitted them to come inside the zanana 
quarters.” Two servants of the Thakurain, namely, Musammat 
Naulo and Musammat Kesar, contradicted the evidence of 
Chameli in some particulars, but we are not disposed to attach 
much importance to their evidence. A witness of the name 
of Kundan, who is in the service of the Thakurain, denied 
that any male person was allowed to go inside the female apart- 
ments. It is a remarkable thing, however, that not one of 
the four persons who were mentioned by Chameli as having 
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the Thakurain herself did not venture into the witness-bos to 
deny the charges so made against her. It is true that she was 
examined by the Court at the time of the settlement of the issues, 
and that she then denied that she had improper familiarity with 
any person. This was, however, before the evidence of Chameli 
had been given, and she was not and could not be subjected to 
any cross-examination. It is difficult to understand how [It 
came about, if her case be true, that she did not go into the 
witness-box and categorically deny the charges made by Chameli, 
and that she did not produce the persons who were alleged to 
be her paramours to corroborate her in her denial of misconduct. 

The question for us to determine is not whether it is within 
the bounds of possibility that Lachman Singh was the child of 
Kehri Singh, but whether, upon the evidence, and having regard 
to the probabilities, the reasonable finding upon the issue of 
legitimacy is one in favour of the defendants. Now we have the 
fact that the defendant, Dhan Kunwar, had been married to her 
husband for ten years and had not had any child ; that the 
defendant Lachman Singh was born 357 days after the death of 
Kehri Singh, and 365 days at least after the, last coitus, that is, 
nearly three months after the ordinary period of gestation had 
elapsed; that grave charges of immorality were made against 
the Thakurain, which were not refuted by her or by the parties 
implicated. In the face of these facts it is difficult to find any 
ground for accepting the truth of the defendant’s strange and 
improbable story. We have come to the conclusion that the 
finding of the lower Court is entirely erroneous, and that the only 
finding consistent with the evidence and the probabilities of the 
ease is that the defendant Lachman Singh is not the son of 
Kehri Singh. The evidence leads irresistibly to this conclusion. 
We accordingly so find, allow the appeal, set aside the decree of 
the lower Court, and declare that the defendant Lachman Singh 
is not the son and heir of Thakur Kehri SiDgh, deceased, and 
that the plaintiff is one of the nearest reversionary heirs of Kehri 
Singh. The defendants Thakurain Dhan Kunwar and Lachman 
Singh must pay the costs of this appeal in this Court and also the 
costs of the suit in the lower Court. 
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REVISIONAL CRIMINAL. 


Before Mr- Justice Knox and Mr, Justice Blair* 

EMPEROR v. HARPAL RAI.* 

Act Xo- XI of 1878 (Indian Arms Act) , section 19—“ Going armed” -—The 
mere carrying of arms for purposes other than their use as such not an 


One C, X- t a person entitled to possess and use fire-arms, gave a pistol to 
an acquaintance, who was not entitled to possess and use fire-arms, asking him 
to take it and get it repaired in a neighbouring town. This acquaintance 
gave the pistol to his father Harpal Rai, who was taking it into the town to 
get It repaired, when he was arrested, and charged with an offence under 
section 19 of the Indian Arms Act, 1878. 

M eld that Harpal Rai was under the circumstances guilty of no offence 
under the Arms Act. 

The mere temporary possession, without a license, of arms for purposes 
other than their use as such is not an offence within the meaning of section 
19 of the Arms Act. Queen-Empress v. Alexander William (1) Queen* 
Empress v. Bhure (2) and Queen-Empress v. Tot a Bam (3) referred to. 

The facts of this case are briefly as follows : — 

One Mr. Colin Nichols, a European British subject, and a 
resident of the district of Ghazipur, being the owner of a pistol 
which was in need of repairs, gave the pistol to the son of one 
Harpal Rai, that he might take it into the neighbouring town 
of Zamania and have it repaired there. The pistol was passed on 
to Harpal Rai, who was taking it to Zamania, when he was 
arrested, and charged with an offence under section 19 of the 
Arms Act, 1878. He was convicted by a Magistrate of the first 
class and sentenced to pay a fine of Rs. 5. Harpal Rai applied 
in revision to the Sessions Judge, who reported the r ease to the 
High Court for orders under section 488 of the Code of Criminal 
Procedure, with a recommendation that the conviction and sen- 
tence should be quashed, being of opinion that, having regard to 
the case of Alexander William (1), the conviction was erroneous. 

On this reference the Assistant Government Advocate (Mr. 
F. K. Porter) appeared and laid before the Court two subsequent 
cases — Queen-Empress v. Bhure (2) and Queen-Empress v. 


* Criminal Reference No. 248 of 1902. 


(I) Weekly Notes, 1891 
(3) Wee 


(2) Weekly Notes, 1892, p, 221, 
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Tola Ram (1) in which the case of Alexander William had 
been considered. 

The following order was passed on the reference : — 

Knox and Blair, JJ. — Harpal Bai has been found guilty of 
an offence under section 19 of the Arms Act. The learned 
Magistrate who has convicted him found on the evidence that on 
January the 9th one Mr. Colin Nichols gave a pistol to the son 
of Harpal Rai, and asked him to get it repaired for him in 
Zamauia. As Harpal Rai was taking the pistol to the blacksmith 
in accordance with his instructions, he was charged with the 
offence of going armed with the aforesaid pistol. This Court 
has pointed out, first, in the case of Queen- Empress v. Alexander 
William (1) and again in the case of Queen-Empress v. Rhure 
(2) and again in Queen-Empress v. Tola Ram (3) that the mere 
temporary possession, without a license, of arms for purposes 
other than their use as such is not an offence within the meaning 
of section 19 of the Indian Arms Act of 1878. The learned 
Magistrate apparently thought that the principle that underlies 
these decisions was confined to the case of a servant carrying his 
master’s gun, and had no application to a friend performing the 
same office for a friend. The essential of the offence is the going 
armed, that is, carrying a weapon with the intention of using it 
as a weapon when the necessity or opportunity arises. 

It is difficult to understand how a pistol which was in need 
of repairs could be seriously looked upon either as a weapon of 
offence or defence. 

Another difficulty which appears to have weighed with the 
learned Magistrate is that if this principle be accepted, the Arms 
Act would become a dead letter for district like Ghazipur. 

The learned Assistant Magistrate is bound to follow the rul- 
ings of this Court, and not to hesitate because he conceives that 
their results will be, in his opinion, disastrous in some direction 
or other. 

We set aside the conviction and sentence, and direct that the 
fine, if paid, be refunded. 

( 1 ) Weekly Notes. 1891, p. 208. (2) Weekly Notes, 1892, p. 221. 

~\ ■ (8) Weekly Notes, 1894, p. 82. 
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MISCELLANEOUS CIVIL, 

Before Mr* Justice Xnoots and Mr. Justice Blair « 

SUKHDEO 1 PBASAD (Plaiktiot) «>. LAOHMAN SINGH and othees 
(Deeenbahts) # 

CUil Brocedure Code, section 53 —Suit on a mortgage for sale or i( any 
other relief to which the plaintiff might he entitled 93 ~~ Subsequent 
ffager for money decree relinquishing claim for sale . 

The plaintiff 5 , a mortgagee, came into Court ashing for a decree for sale on 
his mortgage, or “ any other relief to which the plaintiff might be entitled.” 
The mortgage sued upon contained the usual covenant for payment, in addition 
to the further covenant that in default of payment proceedings might he 
taken against the mortgaged property. Meld that there was nothing to 
prevent such plaint! 1 in the course of the suit relinquishing his claim for 
sale of the mortgaged property, and asking merely for a simple money decree. 
Such an amendment of the pleadings did not amount to a conversion of the 
suit into a suit of another and inconsistent character. 

This was a reference by the local Government, based upon 
an application under section 17 of the Kumaun Rules for 
revision of an appellate judgment and decree of the Commis- 
sioner of Kumaun. 

The facts of the case sufficiently appear from the order of 
the Court. 

Pandit Moti Lai Nehru, for the applicant. 

Babn Satya Ohandar Mukerji, for the opposite parties. 
Knox and Blaik, JJ. — In this case the final decree of the 
Commissioner has been referred to this Court for report and 
opinion under rule 17 of the rales for the administration of 
justice in the Kumaun district. The suit in which the decree 
and judgment were passed was an ordinary suit brought by a 
mortgagee, asking for the sale of property mortgaged under 
section 88 of the Transfer of Property Act. In his prayer for 1 
relief the plaintiff, in addition to the prayer for sale, added 
a prayer that “ any other relief which the plaintiff may be 
entitled to may be granted, because the mortgaged property is at 
present under kham management.” The suit was heard out, and 
had proceeded up to judgment and decree, when the plaintiff 
by a fresh application withdrew his prayer for sale of the mort- 
gaged property and asked for a simple money decree. The 

* Miscellaneous No. 19 of 1902. 
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Court of first instance granted a money decree. The Commis- 
sioner, however, in appeal set aside the decree ; the only reason 
given in his judgment being that if the plaintiff had originally 
wanted a money decree he should have sued for it at first. It is 
admitted that the mortgage deed contains the usual covenant for 
payment, in addition to the further covenant that in default of 
payment proceedings will be taken against the mortgaged pro- 
perty. 

We do not see on what grounds the prayer for a simple 
money decree can be refused. When the mortgage covenants 
were entered into both parties contemplated the possibility of a 
simple money decree; indeed the decree for sale pre-supposes 
and gives specific time for payment of the money, and it is only 
in default of payment that the sale can be resorted to. 

One objection was taken by the learned vakil for the opposite 
party, which was to the effect that if we granted a simple money 
decree we should be practically allowing the plaintiff to alter 
his suit for sale into a suit of another and inconsistent character. 
We fail to follow this argument. Looking to the words in which 
the relief was couched, we are satisfied that the plaintiff all 
along asked for a simple money decree, if for any reason the 
decree against the property mortgaged were to prove ineffectual. 
No provision has been pointed out to us in the Transfer of Pro- 
perty Act, nor do we know of any, which forbids a simple money 
decree being granted under circumstances like these. Since hear- 
ing the arguments we have been furnished with an unreported case 
of this Court, Letters Patent Appeal No. 35 of 1901, Lala Bislun 
Sarup v. Mangal Sen, decided on the 15th February 1902,* 

* The judgment in this ease was as below : — 

Bahebjt and Axeman, JJ. — This is an appeal under section 10 of the 
Letters Patent. The suit was brought for sale upon a mortgage. It having 
been discovered that there was a prior mortgage upon the property, the plain, 
tiff withdrew his claim against the property and ashed for a simple money 
decree. It was contended in the appeal to this Conrt that the suit war of the 
nature cognizable in a Conrt of Small Causes, and therefore no second appeal 
lay. This contention was repelled by the learned Judge of this Court who 
heard the appeal, and has been repeated in the appeal before us. We are of 
opinion that the objection was rightly overruled. The jurisdiction of the Conrt 
depends upon the nature of the salt as brought and not upon the character 
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and we find on looking into that case that the view which 
we now take is shared by two other Judges of this Com t. 

The decree of the Commissioner of Kumann should be set 
aside, and that of the Court of first instance restored with costs 
in all Courts. Let this be the answer returned to the reference 


brought was clearly one which a 


whioh ife ultimately assumes. The suit as 
Court of Small Causes could not entertain. Therefore a second appeal to this 
Court aid lie. The mortgage upon which the suit was based was made by 
one Nana Lai, the uncle ol the deferent appellant before ua, and it was 
alleged by the plaintiff that Nand Lai and the appellant formed a joint Hindu 
family, of which Nand Lai was the manager. This allegation was denied by 
the appellant. The Additional Subordinate Judge of Saharanpur, from whose 
decree the second appeal to this Court was preferred, did not decide the issue 
whether Nand Lai and the defendant were or were not members of a joint 
Hindu family. He was of opinion that as the defendant was the legal repre. 
aentative of Nand Lai, the plaintiff was entitled to a decree for the amount of 
Ms claim, and to recover it from the property, if any, left by Nand Lai, 
deceased. In the judgment now under appeal our learned brother says:— “It 
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APPELLATE CIVIL. 


1902 
May 9. 


Before Mr. Justice Banerji and Mr. Justice AiTcman. 

DEBI BAT (Plaiktipp) v. JADU KAI akd othees (Bependakts).® 
Hindu law— ‘Joint Hindu family— Mart g age—, Liability of non-executant 
members on a mortgage executed by some only of the members of a joint 
Hindu family— Burden of proof. 

In a suit for sale on a mortgage of the joint family property executed 
by the father and three of his sons, the plaintiff made defendants, besides 
the executants, the fourth son, who was a minor, and four grandsons, also 
minors. Held that the non-executant members of the family were properly 
arrayed as defendants to the suit, inasmuch as their own interests in the joint 
family property would be liable under the mortgage, unless they could show 
either that the mortgage debt was never incurred, or that it no longer 
subsisted, or that it was tainted with immorality. Jamna v. Haiti Sulch (1) 
held to be no longer law. Badri Brasad v. Madan Lai (2), and Uanomi 
Babuasin v. Modhun Mohun (3), referred to. 

This was an appeal arising out of a suit for sale brought by 
one Debi Dat upon a mortgage of joint family property executed 
by Jadu Rai, the father, and three of his sons, Gajadhar Lai, 
Birj Lai and Bhajan Lai. The bond was dated the 5th of 
November, 1895, In his suit the plaintiff arrayed as defendants 
not only the executants of the bond, but also Mul Chand a 
minor son of Jadu Rai, Raghu, Bhaggu and Narain minor sons 
of Gajadhar Lai, and Debi the minor son of Birj Lai. The 
Court of first instance (Subordinate Judge of Bareilly) decreed 
the suit as against the executants, but exempted Mul Chand and 
the other minors. The decree was against the interests of the 
executants only. The plaintiff appealed, urging that the Court 
of first instance was wrong in exempting the minors, and that it 
was not for the plaintiff to prove that the mortgage debt was 
incurred for family necessity ; but, on the contrary, for the minor 
defendants to show that for one reason or another they were not 
liable for the debt incurred by their father and the other execu- 
tants of the bond. The lower appellate Court (District Judge 
of Bareilly) overruled this plea and dismissed the appeal. The 
plaintiff thereupon appealed to the High Court, again raising the 



* Second Appeal -No. 950 of 1899, from a decree of C. L. M, Eales, Esq., 
District Judge of Bareilly, dated the 27 th September 1899, confirming a decree 
of Babu Madho Das, Subordinate Judge of Bareilly, dated the 27th April 1899. 

(1) (1887) I. L.K., 9 All., 493. (2) (1893) I. L, B., 15 All., 75* 

: (3) (1885) I. L, B., 13 Calc., 21* ■ ■ 
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question of the liability of the remaining members of the joint 
family other than the executants of the mortgage deed. 

Pandit Jwala Bat Joshi and Pandit Baldeo Bam Dave, for 
the appellant. 

Babu Burga Oharan Banerji, for the respondents. 

Baneeji and Aikman, JJ.— This was a suit for sale upon 
a mortgage dated the 5th of November, 1895, executed by the 
first four defendants, namely, Jadu Bai and his three sous. The 
other defendants are a son of J adu Bar and the sons of Gaja- 
dhar and Birj Lai, defendants. These persons were joined as 
defendants, as they were members of a joint Hindu family with 
their father and grandfather, and it was sought to make the 
mortgaged property, which was the joint family property of all 
these persons, liable under the mortgage. The Courts below, 
relying on the ruling of this Court in Jamna v. Bain Suhh (1) 
have exempted from liability the shares of the defendant Mul 
Chand and the grandsons. The plaintiff has preferred this 
appeal. It is true that the ruling referred to above has not in 
express terms been overruled ; but having regard to the later 
Full Bench ruling in Badri Prasad v. Madan Lai (2), and 
to the ruling of the Privy Council in Nanomi Babuasin v. 
Modhun Mohun (3), it can no longer be considered as law. The 
sons and grandsons of a mortgagor can only dispute the validity 
of the mortgage either on the ground that the debt was never 
incurred or is no longer in existence, or that it was tainted with 
immorality. None of these pleas were set up in this ease. The 
plaintiff was therefore entitled to the decree which he had asked 
for. We allow the appeal and vary the decree of the Court 
below by decreeing the plaintiff’s claim against the whole of the 
property comprised in the mortgage, and we fix the 9th of 
November, 1902 , as the date by which the mortgage money 
must be paid. The appellant will have his costs in this Court 
and in the Courts below. We direct that our decree be drawn 
up in accordance with the terms of section 88 of the Transfer 
of Property Act. 

Appeal decreed and decree modified. 

(!) (1887) I. L. E., 9 Hi 493. (2) (1803) I, L, B, 15 All., 75. 
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'Before Mr. Justice Knox and Mr. Justice Blair. 

BEHARI IiAL (PitAiimrr) v- BAM GHULAM and othsbs (Befeni>ANTs).^ 
Act Mo. IV of 1882 ( Transfer of Property Act) ) sections 83, 8 4 — Mortgage 

— j Repayment of money lent — Lender not bound to accent payment by 

instalments unless he has so agreed. 

Where no stipulation or covenant has been made between the contracting 
parties as to the repayment of a sum borrowed, the lender is entitled to decline 
to receive payment of a sum due to him in instalments and he can claim that 
the whole sum due be paid at one aud the same time. 

On the 9th. of May 1891 Narain Das and others mortgaged 
to Ganga Ram two shops and a share in mauza Silsanda. On 
the 9th of March 1892 the mortgagors sold the share in mauza 
Silsanda to Muhammad Azim Khan and others, and on that 
sale Rs. 660 were left with the vendees to be paid to the mortga- 
gee in discharge of the mortgage of 1891. In March 1893 Ram 
Ghulam and others brought a suit for pre-emption against 
Muhammad Azim Khan and his co-vendees, and obtained a 
decree, which directed that a deposit of Rs. 881-5-0 was to be 
made by the pre-emptors to the credit of the vendees. In that 
amount the above-mentioned sum of Rs. 660 was included. On 
the 11th of July 1893 Ram Ghulam sent a post-card to Ganga 
Ram informing him that Rs. 660 had been paid into Court on 
his account. This money Ganga Ram declined to receive on the 
ground that the amount due to him was Rs. 773. On the 7th 
of December 1898, Eehari Lai, as the representative of- his father 
Ganga Ram, who was then deceased, instituted a suit against the 
mortgagors and the pre-emptors for recovery of a sum of Rs. 
1,444, odd as due on the mortgage. The Court of first instance 
(Subordinate Judge of Farrukhabad) gave the plaintiff a decree 
for practically the whole of his claim. The defendants pre-emp- 
tors appealed, raising the plea that as they had paid into Court 
Rs. 660 and had given notice, of that deposit, to the mortgagee, 
no interest was thereafter due from them. The lower appellate 
Court (District Judge of Farrukhabad) held that as there was 
nothing in the mortgage deed which bound the mortgagors to 
repay the principal and interest in one lump sum within the 

% Second Appeal No. 830 of 1899, from a decree of Pandit Sri Lai District 
Judge of Earrukhabad, dated the 30th of August 1899, modifying a decree of 
Pandit Rai Xndar Narain, Subordinate Judge of Eatehgarh, dated the 13th of 
April 1899. ■ . “ ' ' 
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term of three years, and as the sum of Rs. 660 more than covered 
the principal sum secured by the deed, the mortgagee acted 
unreasonably in rejecting the deposit made under the orders of a 
competent Court and could not equitably claim interest upon the 
sum so deposited. That Court accordingly granted the mortga- 
gee only the sum of Rs. -878-4-0, together with interest on 
Rs, 113-7-6. 

Against this decree the mortgagee appealed to the High 
Court, 

Babu Jogindro Nath Chaudhri and Munshi Qulzmi Lai , 
for the appellant. 

Pandit Sundar Lai and Pandit Baldeo Mam Dave , for the 
respondents. 

Knox and Blair, JJ. —Certain of the respondents had, on 
the 9th May, 1891, executed a bond, whereby they hypothecated 
two shops and a certain share in mauza Silsanda to the father of 
the present appellant. On the 9th of March, 1892, the mortga- 
gor sold the share in mauza Silsanda to other parties, and left 
the sum of Es. 660 out of the consideration money with the 
vendees, saying that it was to be paid to the appellant in satisfac- 
tion of the bond of 1891. In March, 1893, Ram Ghulam and 
others, who are also arrayed as respondents in this Court, brought 
a pre-emption suit against Muhammad Azim Khan and his 
co-vendees, and obtained a decree, which directed that a deposit 
of Rs. 881-5-0 was to be made by the pre-emptors to the credit of 
Azim Khan and others aforesaid. The sum of Rs. 660 is included 
in the amount of Rs. 881-5-0. Ram Ghulam, on the 11th of 
July, 1893, had sent a post-card to Ganga Ram, informing him 
that Rs. 660 had been paid into Court on his account. Ganga 
Ram declined to take this on the ground that the amount due to 
him was Rs. 773. Nothing further was done in the matter until 
;he present suit was instituted by the representative of Ganga 
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interest was thenceforward doe. The Court held that as there 
was nothing in the mortgage deed which bound the mortgagors 
to repay the principal and interest in one lump sum within the 
term of three years, and as the sum of Rs. 860 more than covered 
the principal sum secured by the deed, the appellant acted 
unreasonably in rejecting the deposit made under the orders of a 
competent Court, and he could not equitably claim interest upon 
the sum so deposited. It accordingly granted the appellant only 
the sum of Rs. 873-4-0, together with interest on Rs. 113-7-6. 

The main plea urged before us is that the plaintiff was not 
bound to accept payment of part of the mortgage money, and not 
being so bound, he is entitled to interest and compound interest 
as if it bad never been deposited. Neither on the part of the 
appellant nor of the respondents were we referred to any prece- 
dents either of English or of Indian law. The appellant took his 
stand upon the principle to be found in sections 83 and 84 of the 
Transfer of Property Act. It seems to us that where no stipula- 
tion or covenant has been made between the contracting parties 
as to payment of a sum borrowed, the lender is entitled to decline 
to receive payment of a sum due to him in instalments, and he can 
claim that the whole sum due be paid at one and the same time. 
Such seems to us to be the principle which governs the payment 
of moneys lent in English law, and we know of no opposite 
authority in the Indian law. It is, moreover, in general accord- 
ance with the principles of contract law as laid down in Leake 
and other leading authorities. We might go further and say that 
on the principle of common sense a lender who wants to put his 
money to^use would be obviously embarrassed if he were repaid 
a large amount in continual driblets, and we do not see why he 
should be compelled to undergo this loss. We accordingly set 
aside the judgment and decree of the lower appellate Court, and 
restore that of the Court of first instance, with costs in propor- 
tion to success and failure, This disposes of the objection under 
section 561. 

The decree will contain provisions for payment within six 
months from this date* 

Appeal decreed. 
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Before Mr* Justice Aifcman and Mr. Justice Banerji , 

* GTJLAB KXJNWAB (Defendant) THAKUR DAS (Plaiheik?).® 

Civil Procedure Code , sections 556, 558, 591 — Appeal — Order for re- admis- 
sion of appeal dismissed for default not capable of being used by the 

appellant as a ground of objection to the decree * 

An older under section 558 of the Code of Civil Procedure readmitting 1 an 
appeal which had been dismissed for default under section 556 is not appeal- 
able ; neither is it an order w affecting the decision of the case ” which w may 
he sot forth as a ground of objection in the memorandum of appeal” from the 
decree in the suit within the meaning of section 591 of the Code. Chinta - 
mony JDassi v. Baghoonaih Sahoo (1), followed. 

The facts of this case sufficiently appear from the judgment 
of the Court. 

Pandit Sundar Lai (for whom Munshi Oolcul Prasad ), for 
the appellant. 

Dr. Satish Chandra Saner ji (for whom Pandit Mohan Lai 
Nehru), for the respondent. 

Axeman, J. (Banerji, J., concurring).— -This appeal arises 
out of a suit brought by the plaintiff-respondent upon two hundis 
drawn by Musammat Mohan Kunwar in favour of the plaintiff. 
Mohan Kunwar being dead the suit was brought against the 
defendant-appellant as her legal representative. The defence 
was a denial of the hundis. The Court of first instance (the 
Munsif of Agra) dismissed the suit, holding that the execution 
of the hundis was not proved. On appeal by the plaintiff the 
learned Subordinate Judge came to an opposite finding upon a 
consideration of the evidence, and holding that the hundis were 
proved, granted the plaintiff' a decree for the amount claimed, to 
be recovered from the estate of Mohan Kunwar. Against this 
decree the present appeal has been filed. The first ground 
taken in the memorandum of appeal is admittedly one which 
cannot be supported. It is to the effect that the appellant is 
not liable in law for the payment of Mohan Kun war’s debt. 
The appellant has not been made personally liable, but only to 
the extent of any assets which Mohan Kunwar may have left, 
and which may be in the appellant’s hands. 


„ . * Se «°“ d Appeal No. 157 of 1000, from a decree of Ihu Bt 
Nath, Subordinate Judge of Agra, dated tbe 20th of January 
decree of Khwaja Abdul Ali, Munsif of Agra, dated the I9th < 

(1) (1895) I. L, R., 22 Calc., 981. 
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The two remaining grounds impugn an order of the lower 
appellate Courts which, under the provisions of section 558 of 
the Code of Civil Procedure, restored the appeal, which it had 
dismissed for default under section 556. The law allows an 
appeal from an order refusing to grant an application under 
section 558 for the restoration of an appeal. But it does not 
provide for an appeal from an order granting such an application. 
The learned vakil relies upon section 591 of the Code of Civil 
Procedure, That section provides that, if a decree be appealed 
against, any error, defect or irregularity in an order not other- 
wise annealable affecting the decision of the case, may be set 
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Before Mr . Justice Banerji and Mr* Justice AiTcman . 

MADAN MOHAN LAL (Plainti^) v. DILDAR HUSAIN (DEEENnANT).* 
Act Mo. XII of 18S1 (N.-W. P. Bent Act), section 23 —Suspension of 
revenue and consequent suspension of rent — Lessee entitled to the 
deneft of suspension of rent. 

Held that when the Local Government, under section 23 of the N.-W. P. 
Rent Actf suspends payment of revenue, and when suspension of rent has in 
consequence been ordered, a lessee is entitled to the benefit of the latter 
suspension. 

This appeal arose out of a suit for arrears of rent under 
clause (a) of section 93 of the North-Western Provinces Rent 
Act. The suit was based upon a lease granted by the plaintiff 


* Second Appeal No. 59 of 1900, from a decree of Khan Bahadur Mir 
Akbar Husain, District Judge of Allahabad, dated the 3rd of October 1899, 
confirming a decree of Babu Badri Nath, Assistant Collector, Allahabad, dated 
the 2nd of September 1899. 

(1) (1895) I* L. R„ 22 Calc., 981c 



466 THE INDIAN DAW REPORTS, [VOt. XXIV. 

to the defendant of a share in a certain village for three years, 
viz., 1302 to 1304 Fasli. Various pleas were urged by the 
defendant, but more particularly a plea that he was entitled to 
have set off against the plaintiff’s claim for rent certain sums 
remitted to the tenants in consequence of the action of the Local 
Government under section 23 of the N.-W. P. Rent Act. The 
Court of first instance (Assistant Collector) allowed this plea, 
and found as a matter of account that nothing was due to the 
plaintiff by the defendant. The lower appellate Court (District 
Judge of Allahabad) also took the same view and dismissed the 
appeal. The plaintiff thereupon appealed to the High Court. 

Pandit Sundar Lai, for the appellant. 

Mr. E. A. Howard, for the respondent. 

Aikhan, J. (Banebji, J., concurring). — This appeal arises 
out of a suit brought by the plaintiff, who is appellant here, to 
recover from his lessee arrears of rent for the years 1303 and 
1304 Fasli. The short question raised in this appeal is whether, 
when the Local Government, under section 23 of the Rent Act, 
suspends payment of revenue, and when suspension of rent has 
in consequence been ordered, a lessee is entitled to the benefit of 
the latter suspension. If he is, this appeal must fail. We are 
clearly of opinion that under the terms of section 23 the defend- 
ant lessee was entitled to suspension of payment of the money 
payable by him under his lease. The result is, that the finding 
of the learned District Judge, that at the date of the suit nothing 
was due from the defendant as to the first two instalments of 
rent, and that the suit as regards the remaining instalments of 
rent was premature, is correct. We dismiss the appeal with 
costs. 
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Before Mr , Justice Barter ji and Mr . Justice AiTcmm* 
RAGHUNATH PRASAD and othebs (Defendants) v* KA NIZ RASUL 
and another (Plaintiffs).^ 

Execution of decree — Civil Procedure Code , sections 320 et seqq. — Sa£e 

% Collector , hut afterwards set aside —Suit by auction 'purchaser to 
have sale confirmed— Limitation — Act No XV of 1877 (Indian Lirni* 
tation Act), Schedule II, Article. 14. 

In execution of a decree which had been transferred to the Collector for 
execution under the provisions of section 320 of the Code of Civil Procedure, 
certain immovable property was sold by auction on the 22nd of September, 
1891. But the judgment- debtors applied to the Collector to have the sale set 
aside, and on the 30th October, 1891, the Collector set aside the sale and ordered 
a fresh proclamation of sale to he issued. The order of the Collector setting 
aside the sale was on appeal confirmed by the Commissioner on the 4th of 
May, 1892. After the setting aside of the sale the judgment-debtors, on 
the 14th of December, 1891, with the permission of the Collector, mortgaged 
the bulb of property. The mortgage money was paid into Court in discharge 
of the decree, and satisfaction of the decree was entered up, and on the 
21st of December, 1891, the execution case was struck off. On the 12th of 
September, 1894, tbe auction purchaser, who after the sale had been set aside 
had withdrawn the purchase money paid in by her, brought a suit to have the 
sale in her favour confirmed. Meld that, inasmuch as the plaintiff’s claim 
involved the setting aside of the Collector’s order of the 30th of October, 1891, 
by which the sale to the plaintiff had been set aside, the suit was barred by 
limitation, having regard to article 14 of the second schedule to Act No. XV 
of 1877. Malharjun v. Narhari (1) and JBanke Lai v. Jagat Narain (2), 
referred to. Ayyasami v. Sumiga (3) and JDehi Char an v. Bari Bahu (4) 
held not to be of effect since the ruling of tbe Privy Council in Malharjun v. 
Narhari . Moti Lai v. Karraluldin (5) distinguished. 

The facts of this case sufficiently appear from the judgment 
of the Court. 

Pandit Moti Lai Nehru (for whom Pandit Mohan Lai 
Nehru) and Babu JDurga Gharan Bauer ji, for the appellants. 

Messrs. Abdul Maoof and R, Malcomson, for the respon- 
dents. ; . Of V'v'SJ- 

Banerji, J.— The defendants Nos. 4 and 5 obtained a 
decree against the defendants Nos. 1, 2 and S ; and in execution 
thereof caused the immovable property of those defendants to 

* Second Appeal No. 29 of 1900, from a decree of Syed Muhammad All, 
District Judge of Shahjahanpur, dated the 22nd September 1899, confirming 
a decree of Rai Banwari Lai, Subordinate Judge of Shahjahanpur, dated the 
24th of March 1896. 

(1) (19n0) I. L. R., 25 Bom., 337. (3) (1884) I. L. B., 8 Mad., 82. 

(2) (1900) I. L, R, 22 All., 168. (4) Weekly Notes, 1894, p. 78. 

: (5) (1897) I. L. B., 25 Calc., 179. 



be attached. That property being ancestral, execution u* 
decree was transferred to the Collector under section 320 of 
the Code of Civil Procedure. On the 22nd of September, 1891, 
the property was sold by auction and was purchased by the 
present plaintiff. The judgment-debtors applied to the Collect- 
or to have the sale set aside, and thereupon, on the 30th of 
October, 1891, the Collector set aside the sale and ordered a 
ffesh ^oclamaldoh of sale to be issued. This order of the 
Collector : was confirmed by the Commissioner on appeal on the 
4th of May, 1892. After the setting aside of the sale the judg- 
ment-debtors mortgaged, on the 14th of December, 1891, the 
bulk of the property, with the permission of the Collector, to 
the defendants Nos. 6 and 7. The money raised by this 
mortgage was paid into Court in discharge of the decree, and 
satisfaction of the ' decree was entered up, and' on the 21st of 
December, 1891, the execution case was struck off as satisfied. 
On the day following that of the dismissal of the plaintiff’s 
'■appeal to the Commissioner*/-*!#^ 
amount of sale proceeds which she had paid in. On the 11th 
of March, 1893, the defendant Mo. 9 obtained from the 
judgment-debtors a sale deed of a part of the property sold by 
On thfi date on which the mortgage in favour of the 
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Daya Kishan and one of the judgment-debtors, is whether 
the claim was barred by limitation on the elate on which it was 
brought. It is clear that it was brought after one year from the 
30th of October ? 1891, the date on which the sale in favour of 
the plaintiff had been set aside by the Collector. It was also 
beyond one year from the date on which the order of the Collec- 
tor was confirmed by the Commissioner. It was contended on 
behalf of the respondent that the order of the Collector; dated 
the 30th of October; 1891, was not an order setting aside the 
sale. The order, as stated above, was passed on an application 
to set aside the sale and ran as follows “ I will give the judg- 
ment-debtors a fresh chance; and hereby fix the 20th of Decem- 
ber for a new sale ” This order clearly implies that the sale 
which had already taken place was set aside. That being SO; 
before the plaintiff could succeed in this suit, it was necessary 
for her to get the order of the Collector dated the 30th of Octo- 
ber; 1891, out of her way. Whilst that order stands good, her 
suit for possession cannot be maintained. This principle was 
affirmed by their Lordships of the Privy Council in the recent 
case of Mallear jun v. Narhari (1). That was a case in which, 
after an auction sale had taken place, a suit was brought for the 
redemption of a mortgage. Their Lordships of the Privy Council 
observed at page 348 “ It is then necessary for the plaintiff to 

set aside the sale in order to clear the ground for redemption 
of the mortgage.” Similarly it is necessary in this case for 
the plaintiff to set aside the order by which the sale in her 
favour was set aside by the Collector in order to clear the ground 
for her suit for recovery of possession. It is true that the 
plaintiff does not in so many words ask that the order of the 
Collector should be set aside, but she does pray for a declaration 
that the order be declared ineffectual, so far as it is prejudicial 
to her rights. That amounts in effect to a prayer to set aside 
the order of the Collector, and, as we have already said, without 
such a prayer and without having the order of 30th of October, 
1891 , set aside, the plaintiff cannot obtain a decree for possession. 
The order of the Collector is an order of an officer of Govern- 
ment in his official capacity, and as it is not an order to which 
(1) (1900) I. L» R.* 25 Bom.* 337. 
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.any other article in schedule (ii) of the Limitation Act expressly 
applies, it falls within article 14 of that schedule. The suit is 
therefore one to set aside an order of an officer of Government 
in his. official capacity not otherwise expressly provided for, and 
having been brought after one year from the date of the order, 
is barred by limitation. The learned counsel for the respon- 
dents referred to the ruling of the Madras High Court in 
Ayyammi v. -Samiya (1), and the decision of this Court in 
DeU Charm i v. Bari Baku (2). Having regard to the ruling 
of the Privy Council to which we have referred above the observ- 
ations made in those cases cannot be held to have any force. 
The learned counsel also referred to the ruling of the Privy 
Council in Moti Lai v. Karrabuldin (8). That case is clearly 
distinguishable from the present. That was a suit between two 
rival auction purchasers of the same property in execution of 
different decrees, and the question was whether a valid title was 
acquired by the second purchaser after the sale in favour of the 
first purchaser. In such a suit no question arose as to the set- 
ting aside of a sale or of an order of Court. In support of the 
view taken above I would refer to the dictum of the late learned 
Chief Justice Sir Arthur Strachey in Banke Lai v. Jagat 
Afarain ( 4), which was a somewhat similar case. He observes 
“ The previous sale having been set aside, a suit for confirmation 
of the sale and for reversal of the order setting aside the sale 
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of conferring, and did confer, a good title by the deeds which 
they executed. In support of this view I would refer to what 
was said by the late learned Chief Justice Sir Arthur Sfcrachey 
in the case of Banlce Lai v. Jagat Narain (1), at page 174. 
His view is likewise entirely in accord with the principle of the 
decision of their Lordships of the Privy Council in the well- 
kDown case of Naivab Zain-ul-Abdin Khan v. Muhammad 
Asghar Ali Khan (2). I agree in the order proposed. 

By the CotrET.—- The order of the Court is that the appeal 
is allowed, the decrees of the Courts below are set aside, and the 
plaintiff’s suit is dismissed with costs in all Courts. 

Appeal decreed . 


REVISIONAL CRIMINAL. 


* Criminal Revision Xo. 268 of 1902. 


(1) (1900) I. L. K, 22 All., 168. (2) (188?) L. R., 15 X. A. s 12. 

(3) (1898) . I. L. R.,;20 All., 30G. 
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Before Mr. Justice Blair. 

EMPEROR v. N ABBR KHAN » 

Criminal Brocedure Code , sections 110 et seqq. — Security for good behaviour 
— Bower of Court to assign geographical limits within which the 
sureties required must reside. 

Meld that a Court in ordering security for good behaviour to be given 
with sureties is competent to assign some geographical limits within which 
the sureties required must reside* Queen-JSmpress Y. Bahim BaJchsh (3) 
referred to. 

The facts of this case were briefly as follows :■ — 

Security for good behaviour was demanded of two persons, 
Nabbu Khan and Mosul Singh, residents of Mirzapur. After 
the usual proceedings they were ordered to furnish their own 
bonds for Rs. 500 each, with two sureties in Rs. 1,000 each, to 
be of good behaviour for one year. It was further ordered that 
the sureties should be resident within the limits of the Mirzapur 
Municipality. Against this order ’N'abbu Khan and Mosul 
Singh appealed to the District Magistrate, who declined to inter- 
fere, They thereupon applied in revision to the High Court, 
where it was contended that the Joint Magistrate had no power 
to specify in his order the place where the sureties must reside. 
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Mr. G. Dillon, for ike applicants. 

The Assistant Government Advocate (Mr. W. K. Porter), 
for the Crown. 

Blair, J.— In this case the Magistrate in binding over a 
person to be of good behaviour under section 110 and other 
sections, in prescribing the class of sureties required, has limited 
them to residents in the Municipal borough of Mirzapur. 
Having regard to the ruling of the late Chief Justice Sir John 
Edge, reported in I. L. B., 20 All., 206, and several rulings of 
the Calcutta Court to which my attention has been called, I find 
myself unable to say that it is not in the power of the Court in 
ordering securities to be given to assign some geographical limit 
within which such sureties must reside. It is obvious that sure- 
ties from a remote spot would not be in a position to keep an 
eye on or exercise any control over a person bound over. I think, 
however, in this ease for reasons put before me, that thenarrow- 
ness of the limit might impose upon the person to be bound over 
an inability to find sureties at all, and he might therefore be sent 
to prison because such persons who might be willing to become his 
sureties live some short distance beyond the Municipal limits. 

I therefore modify the order of the Magistrate by adding to 
the words “ to the limits of Mirzapur Municipality ” the words 
"or to some place in the immediate neighbourhood.” Let the 
papers be returned. 

APPELLATE CIVIL. 

Before Mr . Justice Saner ji and Mr. Justice AiTcmcw, 

SITA BAM (Bepemuint) CHI ATAMAN (PiAiirffOT) • 

Hindu law— Maharashtra School — Succession— Place of daughter 
in the list of heirs. 

Held, that according to the Maharashtra school of Hindu law the daugh- 
ter is a preferential heir to the widow of a predeceased brother’s son, or to 
the adopted son of such widow, where no authority for the adoption has been 
given fey the deceased husband of the adopter. Mhalchand Hatah eland y, 
Hemchand (1) referred to. 

„ * Appeal No. 43 of 1900 from a deeree of B. Greeven Esq.; District 

|u%e of Benares, dated the Slat August 1899, reversing a decree of Kunwar 
Mohan Lai, Subordinate Judge of Benares, dated the 17th January 1899. 

■ (1) (1884) L 1»* B* 9 Bom., Sir 
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succeeds to her fattier by reason of her being a bhinna gotra 
sapinda . Under the Mitakshara and the Mayukha, which is the 
paramount authority in the Maharashtra school, the daughter has 
a fixed place in the order of succession. She comes immediately 
after the widow, and takes precedence over such gotra ja sapindas 
as come after the brother’s son. As Mr. May eg observes at 
page 771 of his work on Hindu law, sixth edition :— a In 
Bombay the widows of gotraja sapindas stand in the same place 
as their husbands, if living, would respectively have occupied, 
subject to the right of any person whose place is specially fixed, 
as a sister, mother, or the like. ” The learned Judge has over- 
looked the important qualification set forth in the concluding 
portion of the sentence quoted above. We may also observe 
that the Bombay High Court has held in Nihalchand Sarah- 
eh and v. Semchand (1) that the sons of a separated brother 
inherit in preference to the widow of the son of an undivided 
brother, and the learned Judges remark :~ <c The members of the 
/compact series’ of heirs specially enumerated take in the order 
in which they are enumerated (Mayukha Chapter IV, section 
VIII, 18) preferably to those lower in the list, and to the widows 
of any relatives, whether near or remote, though where the group 
of specified heirs has been exhausted, the right of the widow, is 
recognised to take her husband’s place in competition with the 
representative of a remoter line.” This; is a clear authority 
for holding that a daughter must have precedence over the 
widow of a deceased son who is not enumerated as one of the 
heirs and only comes in- as a gotraja sapinda . The learned vakil 
for the respondent has referred to a passage in the V'ai jay anti 
by Narnia Pandit as supporting the view of the learned Judge. 
V e cannot regard that work as of any authority in comparison, 
wuth the Mayukha, which, as we have said above, is the paramount 
authority in the Maharashtra school. He also cited to us a judg* 
ment of the Bombay Sadder Dewani Attaint of 1822. No 
reasons have been given in that judgment for the conclusion at 
which the Court arrived, nor is any authority cited. 

Hie result is that the daughter of Sita Bam being alive, no 
portion of his estate vested in Annapurna, and by adopting 
(1) (1834) L L. R., 0 Bom., 31, 
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Chintaman the plaintiff sbe conld convey to him no interest in 
Sita Ram’s estate. We allow the appeal with costs, and, setting 
aside the decree of the lower appellate Court with costs, restore 
that of the Court of first instance. 

Appeal decreed. 


Before Sir Join Stanley, Knight, Chief Justice, and Mr. Justice Burlcitt. 

AMIR KAZIM AND ANOTHER (DEFENDANTS) 0. DARBARI MAL AND OTHERS 

(Plaintiffs) * 

CivU Procedure Code, section 316— Execution of decree— Sale in execu- 
tion Time from which the auction purchaser's title accrues. 

When immovable property is sold in execution of a decree the title of the 
auction purchaser to mesne profits or possession does not accrue until the sale 
has been confirmed. GoUnd Barn v. Tulsi Bam (1) and Prem Ohand Paul 
v. Burnima Dasi (2) followed. 

The facts of this case sufficiently appear from the judgment 
of the Court. 

Pandit Sundar Lai , for the appellants. 

Pandit Madan Mohan Malaviya, for the respondents. 

Stanley, C. J., and Bukkitt, J.— The facts of this ease are 
few and simple. One Ganeshi Lai was the owner of a village 
called Benipur. He mortgaged 15 biswas of the village to the 
plaintiffs on the 21st of March, 1892. Subsequent to this mort- 
gage the entire village was sold at the instance of a creditor 
under a simple money decree on the 21st of September, 1896, and 
was purchased by the defendant Lakhpat Rai. Subsequently, 
on the 27th of January, 1897, the mortgagees instituted a suit 
for the sale of the 15 biswas of the village on foot of the mort- 
gage of the 21st of March, 1892, and to this suit they made 
Lakhpat Rai a party. A decree was passed on the 5th of May, 
1897. Before, however, the decree was obtained, namely, on the 
27th of April, 1897, Lakhpat Rai granted a lease of the village 
to the defendants, Amir Kazim and Mohan Lai, for a term of 
ten years, at a rent of Rs. 1,800, and under this lease the defend- 
ants went into possession. After the date of the lease, namely, 
on the 20th of September, 1897, the 15 biswas share of the 
village was sold in execution of the decree of the 5lh of May, 

* First Appeal No. 3 of 1900 from a decree of Lala Anant Prasad, Sub- 

ordinate Judge of Moradabad, dated the 19th September, 1899. 
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(1) Weekly Notes, 1887, p. 217. 


(2) (1888) I. L. E., 15 Calc., 546. 
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1897, and was purchased by the plaintiffs, who were the mortga- 
gees. On the following 23rd of November, 1S97, the sale was 
confirmed and a certificate granted. 

' The present suit was instituted by the purchasers against 
Lakhpat Rai and his lessees and others to set aside the lease of 
the 27th of April, 1897, for recovery of possession of the proper- 
ty -and for mesne profits, the plain tiffV case being that, inasmuch 
as the lease was granted during the pendency of the suit, it was 
not binding on the plaintiffs. It is admitted that, having regard 
to the provisions of section 52 of the Transfer of Property Act, 
it was not binding, and that the lease was properly set aside. 
The only two points which have been argued in appeal before us 
are, that the learned Subordinate Judge was in error, first, in 
calculating the mesne profits to which the plaintiffs are entitled 
from the date of the sale instead of from the elate of the confir- 
mation of the sale and grant of certificate ; and, secondly, in 
awarding to, the plaintiffs mesne profits calculated upon the basis 
of the recorded rental of the property instead of upon the actual 
receipts of the defendants lessees, or the amount of rent which 
they might have received if they had exercised due diligence. 

That the plaintiffs are only, entitled to mesne profits from 
the date of the certificate, appears to us to be clear beyond any 
question upon the provisions of section 316 of the Code of Civil 
Procedure. That section provides that when a sale of immov- 
able property has become absolute, the Court shall grant a certi- 
ficate to the purchaser, and that such certificate shall bear the 
date of the confirmation of the sale, and, so far as regards the 
parties to the suit and persons claiming through or under them, 
the title to the property sold shall vest in the purchaser from 
the date of such certificate , and not before . Words could not. 
express more clearly the intention that a purchaser is only to be 
entitled to possession or to the rents and profits from the date of 
his, obtaining a certificate. A number of authorities, however, 
have been quoted to us in order to show that, notwithstanding 
the clear and express provisions of the section, the purchaser 
under an auction sale acquires some equitable interest in the pro- , 
perty, which will en title him to mesne profits, not merely from 
the d$te on which his title accrues, but from the date on which 
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the purchase is made. We do not say that there may not he 
some equitable rights arising out of such a purchase, which could 
be enforced notwithstanding the provisions of this section, but 
what appears to us to be abundantly clear is, that the title to 
mesne profits (or possession) does certainly not accrue until 
the sale has been confirmed. If an authority for this were 
required, it is to be found in a decision of this Court reported in 
the Weekly Notes of 1887, p. 217, in the case of Qobind Ram 
v. Tulei Ram. In that case Mr. Justice Brodhurst and Mr. 
Jus: ice Mahmood, on an application to recover mesne profits 
by way of damages for a period anterior to the obtaining of a 
certificate of sale, held that “ the plaintiffs appellants as auction 
purchasers had no title to the property before the sale was con- 
firmed” “This view,” the learned Judges say, “ is borne out 
by the express provisions of section 318 of the Code of Civil 
Procedure, which regulates questions of this kind. The plaintiffs 
having no right to the property before the confirmation of the 
sale, they could not sue for the recovery of the mesne profits 
thereof in the nature of damages,” etc. In the case, decided in 
the High Court at Calcutta, of Rrem Ghand Paid v. Purnima 
Dasi (1) Mr. Justice Norris, in dealing with this section, says: — 
“ I think, having regard to the provisions of section 316 of the 
Code of Civil Procedure, that this contention is not sustainable,” 
(that is the contention that a title dated back beyond the date 
of the certificate). “It has been urged that, although the section 
says that ‘the certificate shall bear the date of the confirmation 
of sale, and, so far as regards the parties to the suit and persons 
claiming through or under them, the title to the property sold 
shall vest m the purchaser from the date of such certificate and 
not before/ yet as regards third parties the property vests, in the 
purchaser from the date of sale. No doubt the Legislature does 
not introduce the words ‘third parties’ but if, as regards the 
parties to the suit and persons cl timing through or under them, 
the title of the purchaser is not to be considered complete, nor 
the property to vest in him until the confirmation, we see no 
reason for holding that, as regards third parties, the title of the 
auction purchaser is complete, and the property vested in him 
' \ (l) • (1888); I; WR., IS Calc., 540.. ; ; ' ■ ; 
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before the date of the confirmation of the sale,” We fully 
concur in the view taken by the learned Judges in these cases. 
Several cases have been cited in which it appeared that the Court 
had not granted the certificate at the time of confirmation, in 
fact had failed to perform the duty east upon it by the Legisla- 
ture, and notwithstanding mesne profits had been allowed from 
the date of confirmation of sale; but we do not think that the 
decisions come to in cases of that kind govern cases such as the 
present, ' For these reasons we must modify the decree of the 
learned Subordinate Judge, and dismiss the claim for mesne pro- 
fits between the 20th September, 1897, and the 23rd November, 
1897, the date on which the sale was confirmed and the certificate 
was granted. 

The other question for our determination is in respect of the 
calculation of mesne profits. The learned Subordinate J udge has 
allowed the plaintiffs as mesne profits the entire amount of the 
rental of the property irrespective of the consideration whether 
the entire amount was collected or not, or might, with reason- 
able diligence, have been collected, and this he has done by way 
off penalty, as he states tc by reason of the improper conduct of 
the lessees in accepting the lease of the property, and in keeping 
the plaintiffs out of possession” We have asked the learned 
counsel for the respondents if he could point out to us any evi- 
dence in the case going to show that the lessees were guilty of 
either collusive or fraudulent conduct, and we have been unable 
to elicit from him anything to satisfy us that they were guilty 
of such misconduct. The learned Subordinate Judge, in Issue 
No. 6, in which he decided that Lakhpat Rai, the lessor, granted 
the lease at an undervalue, and granted it eoilusively, does not 
venture to state that the lessees colluded with him, or acted 
wrongfully in the matter, nor does he show that the lessees had ’ 
any knowledge of the pending suit. The rent which they are 
paying under the lease is a substantial rent. It may not be, 
having regard to the evidence, a fall rent. This, however, does 
not justify, as it seems to us, the penalising of the Wo«> l,„ 
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in suits for recovery of possession of immovable property, as 
follows — “ Mesne profits mean those profits which the person in 
wrongful possession of such property actually received, or might, 
with ordinary diligence, have received therefrom together with 
interest on such profits,” We have not materials before us to 
enable us to say what amount should be allowed for mesne profits 
in this case; and moreover we do not know when the plaintiffs 
got possession of the disputed property. We shall, therefore, 
leave the actual amount of profits to which the plaintiffs are 
entitled for the determination of the execution department, 
directing attention, however, to the true criterion for estimating 
the mesne profits as laid down in section 211. In calculating 
such mesne profits the execution department should not award 
the gross rental of the property unless it is satisfied that the entire 
rental was received by the lessees defendants, or with ordinary 
diligence might have been received by them. We may also point 
out that the ordinary collection expenses ought to be allowed to 
the defendants in this ease, if any have been incurred. We accord- 
ingly so far modify the decree of the Court below with costs. 

Decree modified . 
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Before Mr. Justice Banerji and Mr. Justice Ai/cman. 

DRBI PRASAD (Decree-holder) 0 . JAI KARAN SINGH and others 
(Jed gm;ent-bebtors).® 

Act No. IV of 1882 ( Transfer of Broperty Act), sections 88, 89 —Mori* 
gage— Decree for sale after redemption of prior mortgages— Bay ment 
of money due on the prior mortgages after the time limited by the 
decree— JEffect of such payment. 

In a suit for sale on a mortgage in which there were prior mortgages to 
be redeemed, the plaintiff obtained a decree for sale conditioned on his redeem- 
ing the prior mortgages within two months. He did not do so, bnt about four 
months after the date of the decree paid the money due on the prior mort- 
gages into Court. Held, that the defendant having taken no steps to redeem, 
the plaintiff was entitled to the benefit of this payment, though made after 
time, and to a decree absolute for sale, Nihali v. Mittar Sen (1), Baham 
Xlahi JQian v. Ghasiia (2), and Sita Bam v. Madho Lai (3), referred to. Bam 
Lai v. Tulsa Kuar (4) distinguished. 

* Second Appeal No. 378 of 1900 from a decree of H. E. Holme, Esq., 
District Judge of Azarag&rh, dated the 26th January 1900, confirming a decree 
Munshi Rai Izzat Rai, Munsif of Azamgurh, dated the 18th November 1899. 

(1) (1898) I. L. R., 20 AIL, 446. (3) (1901) I. L. R., 24 AIL, 44. 

(2) (1898) I. L. R., 20 AIL, 375. (4) (1896) I. -L. R., 19 All., 180. 
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case sufficiently appear from the first order 
of remand made by the High Court. 

Munslii Kalindi Prasad, for the appellant. 

Munshi Gokul Prasad (for whom Babu Sited Prasad 
Ghosh), for the respondents. 

Aikman, J. — 'The appellant got a decree for sale under the 
provisions of section 88 of the Transfer of Property Act. The 
decree was for sale on redemption by the appellant of two prior 
mortgages, one simple and one usufructuary. He paid into 
Court certain sums for satisfaction of the prior mortgages, and 
applied for the sale of the property. The Court of first instance 
disallowed his application on the ground that the payments by 
him had not been made within the time prescribed by the decree. 
•The decree-holder appealed. The learned District Judge 
dismissed his appeal, although not on the ground upon which the 
Court of first instance had proceeded. The learned District 
Judge states that the decree-holder had paid the principal only 
of . the two prior mortgages. It is admitted by the vakil for the 
respondent that the learned Judge has fallen into error as regards 
one of the mortgages, viz. the simple mortgage, inasmuch as 
the record shows that the appellant paid not only the principal, 
but also the: interest due upon that mortgage. With regard to 
the usufructuary mortgage, the learned Judge says that the 
mortgagee had possession in lieu of interest, and he appears to 
be under the impression that so far as the usufructuary mortgage 
is concerned the appellant decree-holder had paid all that was 
due under it. This is not admitted by the respondent. It is 
stated that there is still a considerable sum due to the usufruc- 
tuary mortgagee on account of interest. In order to enable me 

to dispose of this appeal, I find it necessary to refer to the 

lower appellate Court the following issue for trial under the 
provisions of section 566 of the Code of Civil Procedure, viz', 
wheShei- the amount paid Soy the decree-holder, Lain Deb! Prasad’ 
was sufficient to discharge the amount due under the prior 
usufructuary mortgage. On the return of the finding, lm <hvs 

will be allowed for objection. . : 

^ ' EAretarn «s made to this reference that the rlecrce-Mdcr had paid all 
Oat was due under the two prior mortgages. But it was argued that the ' 
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Before Sir John Stanley, Knight, Chief Justice , and Mr, Justice. Saner ji , 
;^CHlJl^i':'l)AS; i (OBjab3?OB> «. LAI DHilUM SINGH (Opposite 
.. . '■ ' ' .. PabTt).* ■ '■ 

Civil Procedure Code , section 24Jo— Execution of decree — Cross decrees-* 
. Set-off — Decree .against which set-off is claimed not before the Court 
for execution, f., ' 

Section 246 of tlie Code of Civil Procedure clearly contemplates that 
wliere. one decree is sought to be setoff: against another, the decree against 


* First Appeal No. 224 of 1901 from an order of Maulvi Ahmad Ali ,Khau« 
Subordinate Judge of Aligarh, dated the 28th June 1901. 

(\) (1896} 1.1. R., 19 All., ISO. (3) (ISOS) I. L. K> 20 All., 375* 

(2) (1808,) I. Jk E.,. 20 All, 446. 1 (4) (1901) L U 14., 24 All., 44 
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decree-holder, not having paid the amount which he had to pay within the 
time limited by the decree, had lost the right to redeem the prior incumbran- 
ces. A further reference was therefore made to the lower appellate Court as 
to whether the appellant, on or before the 30th July, 1899, had tendered to the 
prior mortgagees, defendants 2 and 3, the .amount due under their mortgages. 
;if waS'found'that the , 'debree>ii6lder':haid :; i -n6.t.' tendered the' amount due on. : the,'; 
prior mortgages on or before the 30th of July 1899, but had deposited it in 
1 Court lafter the period limited' by :; the decree had.' expired.. On the question : 
whether the decree -holder could avail , himself of the deposit so made, the 
apjieal was referred to a Division Bench, by which, on the 28th May, 1902, . 
judgment was delivered as below 7 .] 

Banerji and Airman, JJ. — The ruling in Earn Lai v. : 
Tulsa Kuar (1) is distinguishable from the present case. 
Besides ; the view taken in that ease was departed from by one 
of the learned Judges who was a party to that decision in the 
later case of JSfihali v. Miliar Sen (2). There is also in favour 
of the appellant the ruling in Raham Haiti Khan v. Ghasitco 
(3), and the principle of the Fall Bench ruling in Sita Ram v. 
Madho Lai (4) also supports the case for the appellant. That 
being so, the payment of the amount of the prior mortgages by 
the appellant was sufficient to discharge those mortgages. We 
allow the appeal; and, setting aside the order of the Court below'; 
we remand the case to the Court of first instance, with directions 1 
to re- admit it under its original number in the register and proceed 
to try it on the merits. The appellant will have his costs of this* 
appeal. Other costs will follow the result. , " ; • 

Appeal decreed and cause remanded. 
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which the set-off is asked for must be before the Court for execution. JRewa 
Mahion v. Ram Xishen Singh (1) referred to. 

The facts of this case sufficiently appear from the judgment 
of the Court. 

Munshi Ookul Prasad and Munshi Haribans Sahai, for the 
appellant. 

Pandit Sundar Lai, for the respondent. 

Stanley, C.J. and Banerji, J.— The facts out of which 
this appeal has arisen are these. One Dhararn Singh obtained 
a decree against Brij Bhukan Lai and others on the 21st Sep- 
tember 1895. That was a decree for sale upon a mortgage. 
After the sale of the mortgaged property the decree-holder 
obtained, on the 10th February, 1900, a decree under section 
90 of the irausfer of Property Act. In execution of this 
decree he caused a decree held by Brij Bhukan Lai and others 
against one Ckajmal Das, dated the 9th September, 1892, to 
be attached. It is common ground that the decree last men- 
tioned was passed by the Court of the Subordinate Judge of 
Mainpuri, and was not in course of execution at the time when 
it was attached. It is also admitted that Dhararn Singh by 
virtue of the attachment did not apply for the execution of the 
decree. It appears that Chajmal Das holds a decree, dated the 
5th October, 1882, against Brij Bhukan Lai and others. He 
came forward with an application to the Court which had 
attached Brij Bhukan 's decree against Chajmal Das, and prayed 
that the amount of his decree, dated the 5th October, 1882 
should be set off under section 246 of the Code of Civil 'proce- 
dure against the amount of the decree held against him by Brij 
Bhukan Lai and others. The lower Court has refused this appli- 
cation, and from the order of the lower Court this appeal has 
been preferred. 

In our opinion the application of Chajmal Das was pre- 
mature. Section 246 of the Code of Civil Procedure clearly 
contemplates that when a decree is sought to be set-off against 
.another, the decree against which the set-off is asked for must be 
before the Court for execution. This is evident from the posi- 

tl0D ° f £eCtion 246 iQ the Chap. XIX, in which the 

(1886) L. It., 13 I, A*, 106, p. no* 
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section appears, relates to the execution of decrees,” and the 1902 
sub-head E, under which section 246 occurs, provides “ the mode 
of execution of decrees.” It was observed by their Lordships 
of the Privy Council in Rewa Mahton v. Ram Kishen Singh Lal Dhabam 
(1) that the Court before which cross-decrees may be produced 
“ is the Court to which the application is made for execution, and 
which is dealing with the case as to whether execution shall be 
issued or not.” These observations of their Lordships leave no 
room for doubt that the decree against which a set-off is claimed 
must be before the Court for execution. As the decree of Brij 
Bhukan Lal against Chajmal Das was not before the Court for 
execution, Chajmal Das was not entitled to claim a set-off under 
section 246, and his application was premature. On this ground 
alone his application ought to have been dismissed. The result 
is that we affirm the order of the Court below and dismiss this 
appeal with costs. 

Appeal dismissed . 


Chajmal 

Das 


gagor in lion or tne snare mor&gagau. juyjwwtio jjwuu y. mwuwuwvvw 
(2) and Hem Chunder Gfhose v. Thafco Moni Deli (3) referred to. 

The facts of this case are fully stated in tiie judgment of the 
Court. 

Mr. C. 0. Villon, Dr. Satish Chandra Banerji and Munsbi 
Jang Bahadur Lal, for the appellants. 

Messrs. D. N. Banerji and G. W, Dillon, and Munsbi 
Govind Prasad, for t he respondents. ■ 

# Second Appeal 3Sfo. 426 of 1900 from a decree of L. G. Evans, Esq., 
District Judge of Aligarh, dated the 3rd of February, 1900, confirming a decree 
of MaulvJ Ahmad All Xhan, Subordinate J udge of Aligarh, dated the 20th 
of April, 1899. . ; 

(1) (1886) L. B., 13 L A., 106, p. 110. (2) (1874) L. 1 L A., 1G§. 

> ' > 1 ' (8) (1893) I. L. B., 20 Calc., 533. 







under the following circumstances : — On the let of June, 18/8, 
one Naubat Singh executed a mortgage in favour of Mukand 
Singh and Munna Singh, the predecessors in title of the defend- 
ants first party. The mortgage comprised a 5 biswa share- 
in the village Mnzaffra, and shares in three other villages. 
Naubat Singh, Sher Singh and the mortgagees Mukand Singh 
and Munna Singh were joint owners of certain property. On 
the 6th of June, 1878, that is, five days after the mortgage, a 
partition took place between these persons, under which the 
whole of the village Mnzaffra, including, of course, the five 
biswas mortgaged under the mortgage of the 1st of June, 1878, 
was allotted to the share of Mukand SiDgh and Munna Singh. 
On the 28th of June, 1880, Mukand Singh and the heirs of 
Munna Singh, who had in the meantime died, obtained a decree 
upon their mortgage against Naubat Singb. That was a decree 
for the sale of all the property comprised in the mortgage, includ- 
ing the 5 biswa share in Mnzaffra. Before that decree was 
obtained, Naubat Singh and Sher Singh had executed a mortgage 
in favour of the present plaintiffs on the 21st of May, 1880, mort- 
gaging to them all the property which had fallen into their share 
under the partition referred to above, and another village Afrauli. 
That mortgage included shares in two of the villages which had 
been mortgaged to Mukand Singh and Munna Singh in 1878. 
The plaintiffs were not made parties to the suit brought by 
Mukand Singh and the heirs of Munna Singh upon their mort- 
gage. The plaintiffs brought a suit upon their own mortgage of 
1880 without joining in that suit the prior mortgagees, and 
obtained a decree on the 20th of September, 1881. In execution 
of that decree they purchased, on the 20th November, 1885, a 5 
biswa share in Chalessar and a 10 biswa share in Khera Buzurg, 
which included the shares in those villages comprised in the 
mortgage of 1878. On the 30th of November, 1881, the decree 
obtained by Mukand Singh and the heirs of Munna Singh was 
assigned by them to Lschmi Narain, defendant No, G. The deed 
of assignment contained a stipulation to the effect that Lackin' 
Narain was not to proceedfagainst the 5 biswa share of Mu 2 £>ffra 
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Execution of the decree was taken out by Lachmi Narain, and 1902 
lie applied for the sale of the shares in the villages Khera Buzurg 
and Chalessar, which the plaintiffs had purchased in execution of 
their own decree* The plaintiffs preferred an objection, which Chahdah 
prevailed in the Court executing the decree. Thereupon Lachmi 
Narain brought a suit, and obtained a decree on the 5th of 
November, 1886, declaring that the villages purchased by the 
plaintiffs were liable to sale in execution of the decree of 1880. 

In order to save the property from sale in pursuance of this 
decree, the plaintiffs discharged the decree of 1880, and brought 
the present suit for contribution against the principal defendants, 
the legal representatives of Mukand Singh and Manna Singh, 
upon the ground that the 5 biswa share of Muzaffra mortgaged 
to Mukand Singh and Munna Singh in 1878, and allotted to 
their share by partition, was liable to contribute rateably towards 
the mortgage-debt. The suit was resisted on the ground that at 
the time of the partition it was agreed between the mortgagor 
and the mortgagees that the 5 biswa share in the village Muzaffra 
should be released from liability, and should not be deemed to 
be a part of the mortgaged property. This contention found 
favour with both the Courts below, and those Courts, holding 
that it was intended that the mortgage should not be enforced 
against the village Muzaffra, and that the village in question 
was consequently not liable under the mortgage of 1878, have 
dismissed the suit. 

The plaintiffs have preferred this appeal, and two conten- 
tions have been raised on their behalf* The first is that, 
notwithstanding the partition, the share in Muzaffra was still 
liable under the mortgage; the second contention is, that the 
defendants are estopped from asserting that the village in ques- 
tion is no longer liable under the mortgage of 1878 and the 
decree obtained on foot of it. 

As regards the first contention, it may be observed that the 
lower appellate Court has found that at the time of partition 
both the parties to the mortgage intended that the mortgage 
should not be enforced against Muzaffra. That must be taken to 
be a finding of fact, and cannot be challenged in second appeal* 

In the next place, it has been held by their Lordships of the 
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Privy Council in Byjviciih Ltxll v. Ramoode&vi Ohowdvy (1) that 
the mortgage of an undivided share which, under a partition 
has been allotted to another eo-sharer cannot, in the absence of 
of fraud, be enforced by the mortgagee against the share origin- 
ally mortgaged, and that the mortgagee’s sole remedy is to 
proceed against the share which has been allotted to his mortgagor 
in lieu of the share mortgaged. The principle of this ruling was 
followed by the Calcutta High Court in Hem Ghunder Ghose 
v. Thako Moni Debi (2). The learned Judges observed in that 
case . — « The mortgage was subject to the right of those sharers to 
enforce a partition, and, as their Lordships held in the cases 
referred to, thereby to convert what was an undivided share of 
the whole into a defined portion held in severalty. In the 
absence, therefore, of any fraud in effecting the partition, 
plaintiff has no right to proceed against that portion of the 
undivided mortgaged property which, on partition, was allotted 
to the defendants, but he can proceeed against that portion of 
the undivided property which was allotted to the mortgagors 
defendants in substitution of their undivided share in the portion 
mortgaged v* Consequently after the partition which took place 
in 1878, as to which there is no suggestion at all of fraud or 
collusion, the mortgage of 1878 could not be enforced against 
the 5 biswa share in the village Muzaffra which passed out of 
the share of the mortgagor under the partition. The plaintiffs, 
therefore, cannot claim that the said share was still liable to 
contribute towards ihe payment of the mortgage debt. 

As to the plea of estoppel, it is based upon the fact that 
Mukand Singh and the heirs of Manna Singh, in sping upon 
their mortgage, asked for a decree for the sale, among other 
property, of the share in Muzaffra, and obtained a decree for the 
sale of that share; and it is urged that after having obtained 
such a decree, it is no longer open to their representatives to 
contend that the share in their possession is not liable under 
the decree. This might probably have been a valid contention 
had it been alleged that the plaintiffs had been induced by the 
fact of the existence of the said decree to purchase the shares 
comprised in that decree which they did purchase and to discharge 
" . (1) (1874) L. B*, 1 1. A,, 106. - (2) (1803) t Ii« B»i 20 Calc,, 533. 
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the decree. Before their purchase the decree had been assigned to 
Lachmi Narain, who applied for its execution, and in the deed of 
assignment it was distinctly provided that the share in Muzaffra 
should not be proceeded against, but should be deemed to be 
released from liability. It is not asserted on behalf of the 
plaintiffs that they were ignorant of the provisions of this sale- 
deed. On the contrary, the allegations contained in the plaint show 
that they were fully cognizant of what that sale-deed provided. 
They have set out among the terms of the sale-deed the clause 
which was. to the effect that the decretal amount would not be 
recoverable from the 5 biswa share of Muzaffra. So far, there- 
fore, from the plaintiffs having been misled by the decree of 
1880, they were fully aware when they satisfied that decree that 
the* share of Muzaffra was no longer liable under it. That being 
so, they cannot plead estoppel against the defendants, and claim 
contribution from, them upon the ground of the liability of that 
share to contribute rateably towards the mortgage debt. 

In our opinion this appeal must fail. We dismiss it with 
costs. 

Appeal dismissed. 


Amolak 

Bah 


C HAND AN* 
Singh, 


Before Mr. Justice Blair and Mr. Justice Ailcman. 

KALLU and another ^Defendants) v. D1WAN (Plaintiff) . # 
Band-holder and tenant — Mortgage of h aiding by land-holder to tenant — * 
Mortgagee’s rights as tenant not merged in his rights as mortgagee. 

The fact o£ a tenants taking a mortgage of land comprised in Ms 
holding from his landlord does not of itself extin guisli the tenancy by merg- 
ing the rights of the tenant in those of the mortgagee. The effect of such 
a mortgage on the tenant rights would be merely that they would be in 
abeyance.* When the landlord redeemed the mortgage, the parties would 
revert to their former position, and the landlord would not be entitled to get 
possession of the land except by ejecting the tenant in due course of law. 

In the suit out of which this appeal arose the plaintiff 
claimed a decree for. redemption of a usufructuary mortgage of 
17 bighas 17 biswas situated in mauza Kaserwa Kalan, pargana 
Shamli, executed on the 1st of May 1890 in favour of the 
defendants and their deceased brother Tariff The plaintiff 
alleged that on the date mentioned be (the plaintiff) put the 
mortgagees in possession, and <( accordingly they have been in 

. * Appeal Xo. 59 of 1901 under section 10 of the Letters Patent. 
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possession as mortgagees up to this time.”- The defendants 
admitted that the plaintiff had mortgaged some land to them, but 
asserted that of that land the plaintiff had never in fact given 
them possession. They .stated further that they were in posses- 
sion of 17 bighas 17 biswas of the plaintiff's land, but that they 
were in possession as tenants and not as mortgagees, and time 
that land was not mortgaged. The defendants averred that the 
plaintiff had brought the present suit in collusion with the 
patwari in order to get possession of their tenancy and prevent 
any occupancy rights accruing in their favour. 

The Court of first instance (Munsif of Kairana) found that 
the mortgaged land was identical with that which the defendants 
asserted to be their tenancy, and therefore gave the plaintiff a 
decree for redemption, though not for possession. The plaintiff 
appealed, and the lower appellate Court {Additional Subordi- 
nate Judge of Saharanpur) modified the decree of the first Court 
by decreeing possession in favour of the plaintiff. The lower 
appellate Court apparently held that the question whether the 
defendants were or were not tenants of the mortgaged property 
was not one which arose on the pleadings, but if they were, they 
could be no more than non-occupancy tenants, and by accepting 
the mortgage they had by their own act changed the nature of 
their possession from that of tenants to that of mortgagees. The 
defendants appealed to the High Court, where the appeal came 
before Banerji, J., sitting singly, by whom the following judg- 
ment was delivered : — » 

“In my opinion the lower appellate Court arrived at a right 
conclusion. The suit was one for the redemption of a mortgage 
alleged to have been made in favour of the appellants in 1890. 
The quantity of land mortgaged is 17 bighas 17 biswas, and the 
amount of the mortgage money was Rs. 860. It is admitted 
that a mortgage of that quantity of land was made in favour of 
the appellants for that amount. Their defence to the suit was 
that the land mortgaged to them was not the land of which the 
plaintiff claimed possession. They asserted that they were mort- 
gagees of a different piece of land, and that the land of which, 
possession was claimed was their occupancy holding. The Court 
oi first instance held that the land which was claimed by the 
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plaintiff in this suit was the land which he had mortgaged to the 
defendants under the mortgage of 1890. This finding has been 
.accepted by the defendants and has become final. The Court 
of first instance, however, was of opinion that the defendants 
were non-occupancy tenants of the said land before the mortgage 
tras made, and that Court, holding that they are still tenants of 
the land and cannot be ousted from it, made a decree for redemp- 
tion, but dismissed the claim for possession. The plaintiff 
appealed. The lower appellate Court set aside that portion of 
the decree which refused to award possession to the plaintiff. 

“The lower appellate Court was right in saying that the 
Court of first instance had granted to the defendants a relief 
which they had never asked for, and had arrived at a finding 
contrary to the pleadings of the parties. The defendants 
denied that they were mortgagees of the land in suit. They 
never asserted that they were both mortgagees and tenants of 
that dandy so that the Court of first instance, in holding that 
they continued to be tenants in spite of the mortgage, came to 
a finding which was not in accordance with the defendants* plea. 

I take the lower appellate Court to hold that when the defend- 
ants took a mortgage of the land of which they had been non- 
occupancy tenants, they gave up the tenancy and became mort- 
gagees, and thus ceased to be tenants. There can be no doubt 
on the findings that the defendants had at the date of the mort- 
gage no right of occupancy in respect of the mortgaged land. 
It is also noticeable that the mortgage deed does not purport to 
mortgage the zamindari rights of the mortgagor maintaining the 
tenancy rights of the^mortgagees. It is not the defendants* case 
that they wore both mortgagees and tenants. From these ■ 
circumstances it may be rightly inferred, and that I take to be 
the inference at which the lower appellate Court has arrived, 
that the defendants ceased to be the tenants of the plaintiff, and 
took a mortgage of the land of which they were tenants. That 
being so, no question of the acquisition of a right of occupancy 
or of the existence of a tenancy arises, and the mortgagor is 
entitled to possession of the land which he mortgaged to. the 
defendants under the usufructuary mortgage in question. This,, 
ease is different from that of a mortgage, which included land in 
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which the mortgagee had a right of occupancy before the mort- 
gage, I dismiss the appeal with costs,” 

On appeal under section 10 of the Letters Patent by the 
defendants mortgagees from this judgment— 

Maulvi Muhammad Ishaq, for the appellants. 

Mr. Abdul Baoof, for the respondent, 

Be&ib, J.— The plaintiff sued for the redemption of a 
usufructuary mortgage, dated the 1st of May, 1890, The mort- 
gagees pleaded that the mortgage in question did not apply to 
the land which was sought to be redeemed, and they alleged that 
in the land sought to be redeemed they had a tenancy. The 
Court of the Munsif held that the mortgage did apply to the 
plot in which the tenancy of the mortgagees lay, and gave the 
plaintiff a decree for redemption ; but, having regard to the fact 
of the existence of the tenancy, declined to give him a decree for 
possession. The Court of first appeal agreed with the finding 
that the mortgage applied to the plot of which the mortgagees 
declared themselves to be, and in the absence of evidence by 
the plaintiff must be taken to be, tenants. The first appellate 
Court, however, held that the defendants by their act of accept- 
ing the mortgage of the same land had changed the nature of 
their possession, and that the plaintiff, when he claimed redemp- 
tion, was entitled to get actual possession. On appeal to this 
Court, our brother Banerji held, supporting the decision of the 
lower appellate Court, that it may be rightly inferred, and I 
take it to be the inference at which the lower appellate Court 
had arrived, that the defendants ceased to be the tenants of the 
plaintiff by taking a mortgage of the land of which they were 
tenants up to the date of the mortgage. In my opinion the 
lower appellate Court, and also the learned Judge of this 
Court, held that as an inference of law arising from the fact of 
the defendants accepting a mortgage from their landlord, and 
they held not upon any evidence external to that transaction. 
As a proposition of law, we find ourselves unable to accept 
the ruling of the Judge of this Court and of the lower appel- 
late Court In our opinion the effect of the mortgage was 
not to destroy the tenancy, but only to suspend the obligation 
of the tenant to pay rent to the landlord while the mortgage 
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subsisted. We entirely agree with the ruling of our brother 
Burkitt in second appeal No. 122 of 1898, upon which judgment 
was delivered on the 20th December, 1898,* a case which, we 
may remark, would properly find place in the Indian Law 
Reports, that no such extinction of tenancy or merger in effect 
took place on the grant to an occupancy tenant of a usufructuary 
mortgage by his landlord. In our opinion the ruling in that 
case is absolutely sound law, and governs cases of tenancy of a 
less durable character than an occupancy right. I would there- 
fore decree this appeal, set aside the judgment of the Judge of 
this Court and also of the lower appellate Court, and restore the 
decree of the Munsif, with this observation that the possession 
to which the plaintiff is entitled is a possession subject to the 
subsisting tenancy. He will have the right to receive the rent, 
but will not enter into physical possession until such time as 
the tenancy has been determined according to law. 

* The judgment in this case was as follows:— 

Btjbxitt, J.— In my opinion the decision of the Additional Judge in this 
case cannot be supported. I entirely dissent from the novel and extraordinary 
doctrine laid down by the Additional Judge that, if an occupancy tenant lends 
money to Ms landlord and tabes from bis landlord a mortgage of an area of 
land, which includes Ms own occupancy holding, he thereupon ceases to be an 
occupancy tenant under some novel doctrine of merger, apparently invented 
for this case. If this doctrine were affirmed, the result would be that the occu- 
pancy tenant referred to would be in a much worse position after his posses- 
sion as mortgagee had ceased than before. For according to the Additional 
Judge he would have ceased to be an occupancy tenant. I cannot assent to 
this doctrine. I see no reason why in such a case the occupancy tenure should 
be forfeited, and it is the first time I have heard such a doctrine mooted. 

As to the fact that the defendant was an occupancy tenant, there can 
be no doubt. It is admitted that a suit for his ejectment was dismissed by 
the Revenue Court on the ground that he was an occupancy tenant. The 
Additional Judge says he was not. That, however, is not a matter within his 
cognisanceto decide. It is for the rent Court —and rent Court alone-— to 
decide the nature of a tenancy. The rent Court in this case has held that the 
defendant is an occupancy tenant. 

The Courts below have given the plaintiff a decree for redemption on 
payment of one hundred and thirty rupees. As far as it goes, that decree 
is right. But. there must be this added to it, viz, } that as the defendant is an 
occupancy tenant, the plaintiff on redemption will not be entitled to physical 
possession by ouster of the defendant, 

I allow this appeal as stated above with costs. 
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Airman, J*— I am of the same opinion, but as we are differ- 
ing from our learned colleague,, I think it necessary to add a few 
words. The suit was, as has already been stated, one for redemp- 
tion of a mortgage and for actual possession of the mortgaged land. 
The mortgage deed contains no materials by which the land 
mortgaged can be ear-marked* The defendants pleaded that the 
land which the plaintiff sought to get possession of had been for 
a long period anterior to the date of the mortgage held by them 
as agricultural tenants. It is true that they denied that the mort- 
gage related to the land claimed by the plaintiff, and in this respect 
the finding of the Court of first instance was against them, and to 
that finding they submitted. But with reference to the defend- 
ants plea that they had prior to the mortgage been tenants of 
the land in suit, the learned Munsif found in favour of the 
defendants, and that finding the plaintiff did notin his appeal 
venture to challenge. The Munsif came to the conclusion upon 
the evidence that the defendants had been in possession of the 
land in suit for ten years prior to the mortgage. He went on 
to discuss the question whether the defendants’ occupation of the 
land during the term of the mortgage would go to make up the 
term necessary to give them a right of occupancy in the land, 
and he came to the conclusion that the defendants had acquired 
a right of occupancy. In my judgment the MunsiPs conclu- 
sion was wrong, and the status of the defendants was not a 
matter which he as a Civil Court was empowered to determine. 
The finding as to the status of the defendants is, however, quite 
irrelevant to this case. The lower appellate Court and our 
learned colleague came to the conclusion that the effect of the 
mortgage was to put an end finally to the defendants’ tenancy* 
In my opinion that is a conclusion which is not warranted by 
law* It is not pretended that the inference as to the effect of 
the mortgage is based, upon any evidence. I entirely agree 
with my brother Blair in what he has said upon this question* 
The effect of the 'mortgage was to suspend for the time being 
the relationship of landholder and tenant between the parties. 
When the mortgage is redeemed, the parties are relegated to the 
position which they occupied immediately before the mortgage 
was executed* " Our learned colleague, whose iudanment m under 
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appeal, distinguishes the case decided by Mr, Justice Burin tt on 
the 20th of December, 1898, on the ground that the tenancy 
there was an occupancy tenancy. I cannot draw any such dis- 
tinction. If the defendants were not occupancy tenants when 
they entered into the mortgage they were at all events agricul- 
tural tenants, who had certain rights including the right to 
retain possession of their holding until ousted in due course of 
law. Bor the reasons set forth above, I concur in the order 
proposed. 

By the Court. — The order of the Court is that the appeal 
is allowed with costs ; the decision of this Court and of the lower 
appellate Court set aside with costs, and that of the Court of 
first instance is restored. We extend the time for payment of 
the mortgage money up to the 10th of September next. 

Appeal decreed. 
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Before Sir John Stanley , Knight , Chief Justice, and Mr. Justice Banerji. 

RAH BAHADUR RAI and another (Piainti wb). «. PARMESHAR 
BHARTHI (Defendant).* 

Pre-emp iion-~Mortga ge by conditional sale — Accrual of right of pre* 
emption when sale becomes absolute — Wajib-ul-arss — Partition of 
mahal . 

The wajib-uharz, framed in 1883, of an undivided mahal consisting of 
several villages contained the following provision as to pre-emption s~~ Should 
a sharer of any patti sell his share, he will sell it first to subordinate sharer® j 
if they refuse to take it, then to sharers in the patti 5 and if they also do not 
take it, then to proprietors of the mahal; and in case of refusal by all the 
sharers before mentioned, he shall have power to transfer it to a stranger/* 
While this wajib-ul-arz was in force, namely, in 1890, certain property, 
to which its provisions applied, was mortgaged by a deed of conditional sale. 
In 1894, aPter partition of the mahal* a new wajib-nl-arz was framed for the 
mahal in which the mortgaged property was situated, which also contained a 
similar record of the custom of pre-emption in the following terms Should 
a sharer sell hi® share, he will sell it first to his subordinate sharers, afterwards 
to a sharer in the mahal, and in case of refusal by the sharer in the mahal, to 
a sharer in the old mahal/* 

Held that the record as to the right of pre-emption being in both cases 
the record of a custom, and the provisions of the latter wajib-ul-arz being 
capable of application to the circumstances of the case, a right of pre-emption 


* Second Appeal Ho. 339 of 1900 from a decree of E. Greeven, Esq., Dis. 
trict Judge of Ghazi pur, dated the 17th January 1900, reversing a decree of 
Maulvi Sye&Zain-ul-Abdin, Subordinate Judge of Ghazipur, dated the 22nd 
February 1897. • - 
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accrued to ike shareholders in one of the other mahals into which the origi- 
nal mahal had been divided, upon the mortgage by conditional sale becoming 
an absolute sale in favour of a stranger. 

Alu Prasad v. SuMan (1) followed. Bechan Bai v. Wand Kishore Bai 
(2), and Gaya Bharthi v. Lahhnath Bai (3) distinguished. 

The suit out of which this appeal arose was a suit for pre- 
emption brought under the following circumstances:— On tne 
24th of July 1890 several co-sharers in a mahal called Kheri 
Bai executed a mortgage by conditional sale in favour of one 
Parmeshar Bharthi, At that time the subsisting wajib-ul-arz of 
the mahal was one framed at the settlement of 1883-1884, which 
contained the following provision as to the custom of pre-emp- 
tion: — “Should a sharer of any patti sell his share, he will sell 
it first to subordinate sharers: if they refuse to take it, then to 
the sharers in the patti : and if they also do not take it, then to 
the proprietors of the mahal ; and in case of refusal by all the 
sharers before mentioned, he shall have power to transfer it to a 
stranger.” In 1894 there was a perfect partition into 13 mahals, 
for each of which a new wajib-ul-arz was prepared containing 
the following observations on the subject of pre-emption : — 
“Should a sharer sell his share, he will sell it first to his subor- 
dinate sharers, afterwards to a sharer in the mahal, and in case 
of refusal by the sharer in the mahal, to a sharer in the old 
mahal.” On the 12th of February 1895 the mortgagee sued 
for foreclosure, and on the 5th of March following obtained a 
decree in the terms of section 86 of the Transfer of Property 
Act, 1882. This decree became absolute on the 13th of February 
1896, and possession was delivered through the Court on the 
10th of May. On the 4th of July 1896 the present suit was 
filed. The plaintiffs, who were eo-sharers in the new mahal, 
Ban Bahadur, alleged that they were entitled on a construction 
of both the wajib-ul-arzes above referred to, to pre-empt the 
property mortgaged in 1890 to Parmeshar Bharthi, which was 
situated in mahal JSTihal Bai, the conditional sale having become 
absolute on the 13th of February 1896. The Court of first 
instance (Subordinate Judge of Ghazipur) gave the plaintiffs a 
decree; but on appeal by the defendant the District Judge 

m (.88.) .. l( J. a 0.0, ^ ^(.M) L. E , ,4 411., M, 
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I reversed that decree, holding, on an interpretation of the ruling 1902 

! in Meehan Rai y. Nand Kishore Rai. (1), that the plaintiffs 

( had no right of pre-emption. The plaintiffs thereupon appealed Rahaptjb 

1- to the High Court. v. 

Mr. Abdul Majid and Munshi Oobind Prasad , for the 
^ appellants. 

I Munshi ffaribans Sahai and Babu Sital Prasad Ghosh , for 

| the respondent. 

^ Stanley, C. J., and Baherji, J.— The suit out: of which 
? this appeal has arisen was a suit instituted by the plaintiffs to 

\ pre-empt certain villages. It appears that the defendant second 

| party mortgaged the villages in dispute to the defendant first 

l party on the 24th of July, 1890, by a deed of conditional sale. 

I On. the 12th of February, 1895, the defendant first party institut- 

ed a suit for foreclosure against the second party of defendants, 
and a primary decree was passed on the 25th of March, 1895, 

The order absolute for foreclosure was made on the 13th of 
I February, 1898, and possession was obtained on the 10th of 

| ' May, 1896. On the 4th of July, 1896, following,* the present 
suit for pre-emption was instituted by the plaintiffs, who are 
[ co-sharers in the villages. They based their claim upon the 

terms of the wajib-ul-arz, to which we shall presently refer. The 
Court of first instance decreed the plaintiffs* claim ) and thereupon 
an appeal was taken to the lower appellate Court, with the result 
that the lower appellate Court reversed the decree of the Court 
of first instance and dismissed the plaintiffs’ suit. The grounds 
upon which the lower appellate Court dismissed the suit were, 
that the wajib-ul-arz of 1888 and that of 1894 expressly limited 
the right of pre-emption to the case of a sale, and did not con- 
template its accrual in the case of a mortgage ; that it was mani- 
fest, therefore, that “ no right could possibly have accrued until 
the decree absolute had taken effect on the 13th of February, 

1896. Even then, however, no right of pre-emption could arise, 
because the change of transaction from one of mortgage to one 
of absolute sale merely followed as the legal result of events 
contemplated by ' the contract of conditional sale,” For this 
proposition the learned Judge quotes as his authority the case of 


(X) (1892) I, L» K s U All, 841. 
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Thereupon a pre-emption suit was brought by some of the oo- 
sharers in the village, claiming by right of the wajib-ul-arz to 
pre-empt the sale. The plaintiff did not rely upon any custom 
of pre-emption existing in the village at the time of the execu- 
tion of the deeds of conditional sale. He simply relied upon 
the agreement contained in the wajib-ul-arz, which was subse- 
quent in date to the mortgages, and was not based on custom. 
The learned Chief Justice, Sir John Edge, in his judgment, 
says It appears to me that no subsequent village contract, to 
which the parties to the conditional sale deeds were not agreeing 
parties, could alter the rights of the conditional vendee under his 
deeds. Those rights came into existence on the making of the 
deeds of conditional sale. The change of the transaction from 
one* of mortgage to one of absolute sale merely followed as the 
legal result of events contemplated by the contract of conditional 
sale.” The learned District Judge misconstruing this judgment 
says, in the course of his. judgment, that “ no right of pre-emp- 
tion could arise because the change of transaction from one of 
mortgage to one of absolute sale merely followed as the legal 
result of events contemplated by the contract of conditional sale ; 
and whether the wajib-ul-arz evidences a custom or contract, it 
is unnecessary to decide, for in either case a mortgage is not 
contemplated as a transaction giving a right of pre-emption.” 
The Court in the case to which we have referred laid down no 
such proposition. The District Judge overlooks the fact, too, 
that in that case the claim was based upon contract, and not 
upon custom, as in the present case. All that was decided by 
the Court was, that a wajib-ul-arz, which was the creature of a 
contract entered into after the date of a mortgage, can in no 
way be allowed to prejudice the rights of the mortgagee, he 
being no party to the wajib-ul-arz, and that consequently, having 
had a right to convert his conditional sale into an absolute sale, 
unfettered by any right of pre-emption before the wajib-ul-arz 
was agreed to, he was not precluded from exercising that right 
absolutely, regardless altogether of the provisions of the wajib- 
ul-arz subsequently entered into. Then it is said by the District 
Judge that the wajib-ul-arz in this case did not contemplate the 1 
accrual of the right of pre-emption in the case of a mortgage. 




Bah 

Bahadur 

Bai 

''BawkshAb: 
Bhabthi. j 





498 THE INDIAN LAW HEPOKTS, [VOL. XXIV. 

That is so ; but when a conditional sale has been made absolute, 
it becomes an absolute sale of property, and upon so becoming 
absolute the right of pre-emption at once springs up under the 
provisions of the wajib-ul-arz. This was so decided in the Full 
i Bench case in this Court of Alu Prasad v. Suhhan (1). In 
that case a party mortgaged by way of conditional sale a share or 
a village to a stranger. The mortgage was foreclosed. Where- 
upon the mortgagee sued the mortgagor for possession, and 
obtained a decree, in execution of which he obtained possession 
of the share in 1878, On the 1st of September, 1879, a eo-sharer 
sued both the mortgagor and mortgagee to enforce his right of 
pre-emption in respect of the share, and founded his suit upon 
the following clause in the administration paper of the village, 
namely :■ — '“ When a share-holder desires to transfer his share, a 
near relative shall have the first right; next, the share-holders 
of other pattis; if all these refuse to take, the vendor shall have 
power to sell and mortgage, etc., to whomsoever he likes.” The 
facts of this case seem to be on all fours with the case before us. 
It was there held by the members of the Court (Mr. Justice 
Pearson alone dissenting), that, having regard to the terms of 
the wajib-ul-arz, the co-sharer in the village was entitled to pre- 
empt when the mortgage by conditional sale was foreclosed. 
This case seems to us to govern the present case. We have been 
referred, however, to a case as deciding the contrary, and that is 
the case of Gaya Bharthi v. Lalchnath Rai (2). In that case, 
it is sufficient to say that the’ judgment of the Court was based 
upon the language of the wajib-ul-arz. It was held that the 
wajib-ul-arz only contemplated a right of pre-emption in two 
cases, namely, when a eo-sharer made a mortgage of bis share; 
and, secondly, when the term of the mortgage was about to 
expire, and notice of foreclosure had been issued. It did not 
provide for pre-emption when the right to redeem had already 
been foreclosed, and it was on these special terms of the wajib- 
ul-arz that the Court held that, once the equity of redemption 
had been foreclosed, the eo-sharer was late in seeking his 
remedy by pre-emption. For these reasons we are of opinion 
that the decision of the learned District Judge was wrong, and 
ft) (1881) I. L. E., 3 All., 610, (2) (1897) I, L. B., 20 All., 103. 
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that the judgment of the Court of- first instance was correct. 
We therefore allow the appeal, set aside the decree of the Dis- 
trict Judge, and restore that, of the Court of first instance. The 
appellants will have their costs of this appeal, and also their 
costs in the lower appellate Court. 

„ ^ Appeal decreed. 
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Before Mr. Justice Blair. 

BEHABI LAL and othebs (Plaintiffs) v. G-HISA LAL and othees 
(Defendants)- # 

Injun c tion — Maxim — Cuj us est solum ejus est usque ad ece lum — Ques Ho n 
whether common law rights of owner can he limited by religious preju- 
dices of neighbours. 

Certain plaintiffs sued for an injunction restraining defendants from 
obstructing them in cutting certain branches of a pxpal tree overhanging their 
property* The pipal tree grew in the inclosure of a temple, and the resistance 
was based on the ground that the tree was an object of veneration to Hindus, 
and that the lopping of its branches would he offensive to the religious feel- 
ings of the Hindu community. 

Held that the plaintiffs were entitled to the injunction prayed for, and 
that the fact that the plaintiffs* action might cause annoyance to a large 
* number of Hindus, was not a sufficient ground for cutting down the well 
recognized common law rights of an owner of property. 

The facts of this case sufficiently appear from the order of 
the Court. 

Pandit Moti Lai Nehru (for whom Pandit Tej Bahadur 
Sapru ), for the appellants. 

Pandit Madan Mohan Malaviya, for the respondents. 

Blair, J —This appeal impugns the propriety of a decision 
of the Subordinate Judge of Moradahad dismissing the plaintiffs’ 
suit under the following circumstances. The plaintiffs are the 
owners of a house adjacent to the site of a Hindu temple. Near 
their house stands in the temple inclosure a pipal tree, the 
branches of which extend over their house, and which has, of 
course, been growing there for many years. The plaintiffs, 
alleging that the branches of the tree afforded facilities for a 
thief to obtain entrance into their house, and endangered life 
and property, desired to cut those branches. They were prevented 

• ^Second Appeal Ho 374 of 1901 from a decree of Bai M&ta Prasad, 
Subordinate Judge of Moradahad, ^dated the 31st January 1901, confirming a 
decree of Maulvi Muhammad Abdul jLatif, Munsxf of Moradahad, dated the 
30th of Hovember 1900. 
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l 902 from so doing by the defendants. The plaintiffs ask that an 

injunction may be issued against the defendants, enjoining them 

not to offer obstruct ion to the catting of those branches which 
Ghisa Ea*. g p reac j over t i, e plaintiffs’ house. Both the Munsif and the 

Subordinate Judge have found that the pipal tree is an object 
of veneration to pious Hindus, and has been growing there -tr- 
over 20 years. Both of them have dismissed the plaintiffs’ suit. 
The question is a serious one in this country, because, on the one 
hand, it is highly undesirable to insult or irritate the religious 
susceptibilities of the people ; and on the other, one has to look 
for the existence of some principle of law by which the ' general 
feeling of one part of the population can be allowed to override 
the ordinary rights of property vested in another person. Mr. 
Tej Bahadur, for the appellants, contends that there is no. such 
curtailment of individual right of property known to the law, 
and Mr. Malaviya, for the respondents, is unable, out of the 
long array of Indian cases, to produce a single authority in 
support of the judgments of the Courts below. It is not for me 
to find facts, but to accept them implicitly as found by the Courts 
below. The lopping of inconvenient boughs of such a tree as this 
may possibly be regarded as a sort of sacrilege by certain of the 
Hindu population. But it appears that the tree has been lopped 
before. And it is also found by the Subordinate Judge that the 
branches of this tree have been hanging over the old building 
for a considerable time. But that fact cannot, in my opinion, 
override the right of the appellants to occupy their house in com- 
fort and safety, Mr. Malaviya does not attempt to found any 
argument upon the fact that the tree has been standing there for 
over 20 years, and indeed no such easement could be claimed. 

The proposition put before me is, that if the general body of 
a muhalla entertain a feeling of reverence towards any tree, no 
individual owning a house in that muhalla can seek to lop off 
any of its branches which may overhang his property, even 
though they may prejudicially affect it. That is a proposition 
unsupported by authority and inconsistent with common sense. 
I set aside the judgments and decrees of the Courts below and 
decree this appeal with costs. 

Appeal decreed, : 




SBefore Sir John Stanley, Knight, Chief Justice, and Mr. Justice Banerju 
SHEO KUMAR (Defendant) v. NARAIN DAS (Plaintiff).* 

Act No* X of 1877 (Specific Relief Act), section 9— 'Civil Procedure 
Code , section 48 — Summary suit for possession —Plaintiff restored to 
possession — Subsequent suit by plaintiff for mesne profits — Burden 
of proof 

^ ^ One Eacbmi Narain died possessed of certain immovable property. He 
left Mm surviving a widow, Mukhta Kunwar. Narain Das obtained possession 
of some portion of tbe said immovable property, as be alleged, under a lease 
from Muklita Kunwar, and held possession, at any rate, for some months, 
down to the 27th of November, 1897. After the death of Mukhta Kunwar, 
one Sheo Kumar, who claimed to be tbe adopted sou of Mukhta Kunwar # by 
some means other than legal process, dispossessed Narain Das. Narain Das 
thereupon instituted a suit under section 9 of the Specific Relief Act, and, 
having obtained a decree in that suit, was restored to possession. He then 
instituted a suit against Sheo Kumar to recover mesne profits for the time 
durmg which he was out of possession. As to this suit it was held (I) that 
the suit was not liable to be defeated by reason of section 48 of the Code of 
Civil Procedure? and (2) that as to the other issues arising in the suit, the 
■first was, whether the defendant was the true owner of the property, the burden 
of proving which was on him ; and, secondly, if the defendant established his 
title, whether the plaintiff had such an interest in the property, under the 
lease set up by him or otherwise, as would entitle him to remain in possession 
as against the defendant. 

The facts of this es’se sufficiently appear from the judgment 
of the Court. 

Babu Satya Chandra Mukerji, for the appellant. 

Pandit Sundar Lai, for the respondent. 

Stanley, C. J., and Banebji, J. — This appeal arises out of 
an order of the District Judge of Cawnpore, remanding the case 
to the Subordinate Judge, under the provisions of section 562 of 
the Code of Civil Procedure, for the determination of the suit 
on the uTerits. The facts are shortly as follows One Lachmi 
Narain was the owner of the property which is now in dispute. 
He died leaving a widow Mukhta Kunwar, and the plaintiff 
respondent Narain Das claims to hold the property in dispute 
under a lease which was granted by Mukhta Kunwar in her life* 
time. His name was recorded as lessee on the 17th of April, 
1897, and he remained in possession until the 27th November, 
1897. What the nature and the terms of the letting made by 


* First Appeal No. 9 of 1900 from an order of H. P. Dupernex, Esq., Dig. 
Met Judge of Cawnpore, dated tlie 18th of November 1901. 
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Mukhta Kunwar to Narain Das are have not been determined 
by either the Court of first instance or the lower appellate 
Court, and we are in ignorance as to these matters. Mukhta 
Kunwar having died on the 16th of July 1897, the present 
defendant, Sheo Kumar, claiming to be the adopted son of 
Lachmi Narain, by some means' other than by legal process, 
dispossessed the plaintiff of the property in question. It is 
obvious that if the plaintiff was not entitled to possession under 
the lease made by Mukhta Kunwar, the defendant ought to have 
dispossessed him by regular process of law, and not in the illegal 
way in which he appears to have done so. Narain Das thereupon 
instituted a suit for possession of the property under the provi- 
sions of section 9 of the Specific Relief Act, and he obtained a 
decree, and on the 5th of February, 1899, re-eutered into posses- 
sion. The present suit was instituted by him for recovery of 
mesne profits during the time he was out of possession, namely, 
from the 27th of November, 1897, to the 5th of February, 
1899. The defence set up to the suit was, amongst others, firstly, 

that the suit was barred by reason of the provisions of section 43 
of the Code of Civil Procedure ; and secondly, that the plaintiff 
was a lessee under a parol lease, which was for a term of more 
than one year, and had therefore no title to remain in possession, 
the lease being invalid, having regard to the provisions of section 
107 of the Transfer of Property Act. 

The Court of first instance sustained both these defences 
and dismissed the suit, but upon appeal the lower appellate 
Court has held: that the plaintiff, having got a decree under the 
Specific Relief Act, had at least a possessory title, and that the 
Court of first instance ought to have determined the suit on the 
merits, and accordingly remanded the case for trial upon the 
merits, suggesting the determination of two issues, namely an 
issue as to the amount due to the plaintiff during the period of 
dispossession j.and, secondly, as regards the alleged adoption of 
the defendant Sheo K umar and the respondent’s consequent title 
to possession as against the appellant during the latter’s dispos- 
Now, on the first defence, the lower appellate Court held that 
section 43 of the Code of Civil Procedure did not bar the claim 
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for mesne profits, and we think that in this finding the Court 
was perfectly correct. Section 43 provides that every suit shall 
include the whole of the claim which the plaintiff is entitled 
. to make in respect of the cause of action. The cause of action 
under the Specific Eelief Act is an entirely different cause of 
^action from the cause of action set up in the present suit. Under 
the Specific Eelief Act the plaintiff would be entitled to recover 
possession in any event if he had been dispossessed otherwise than 
in due process of law, and therefore was entitled to a decree in 
the suit instituted under the Specific Relief Act, whether or not 
the defendants who had dispossessed him were the true owners. In 
a suit, however, for mesne profits other considerations would 
arise, because, as it appears to us, in a suit to recover mesne 
profits for the time during which a party has been dispossessed, 
if it be found that he was only a trespasser, and that the person 
who dispossessed him was the true owner of the property, in such 
a case the Court could not award mesne profits as against the true 
owner. Therefore we think that the defence under section 43 of 
the Code of Civil Procedure fails. 

As regards the defence set up under the provisions of section 
107 of the Transfer of Property Act, it is impossible to determine 
the rights of the parties without knowing what were the nature 
and provisions of the lease which was granted by Mukhta 
Kun war. Nor is it possible to determine whether or not the 
plaintiff is entitled to mesne profits unless it has first been ascer- 
tained whether or not the defendant is the true owner of the 
property. If he be not the true owner, then, even though the 
plaintiff had only a possessory title, it appears to us that he 
would be entitled to recover mesne profits against the defendant 
who had no title whatever. If, on the other hand, it turns out 
that the defendant is the true owner of the property, different 
considerations would arise. The plaintiff has already established 
his possessory title. Therefore it will lie upon the defendant to 
establish that he is the true owner of the property, and if he 
establish this, then the onus will be thrown on the plaintiff of 
showing that he has an interest in the property, under the lease 
which was granted to him or otherwise, which would entitle 
him to remain in possession as against the defendant. 
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The order, therefore, of the District Judge in remanding the 
case is correct, but he has not directed the attention of the Court 
of first instance to all the issues which it is necessary to determine 
for the purpose of fully adjudicating upon the rights of the 
parties as indicated above. We therefore dismiss the appeal, 
and confirm the order of remand of the District Judge; but in 
doing so and in confirming the order of remand, we should direct 
the Court of first instance to have regard in the determination of 
the suit, to the matters which we have dealt with in our judg- 
ment; The costs of this appeal will abide the event. 

Appeal dismissed • 
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Before Sir John Stanley, Knight, Chief Justice, and Mr, Justice JBanerji . 
RAN JIT SINGH a nd anotbee (Plaintiffs) v. NAUBAT and othbbs' 
(Defendants).^ 

Act Mo, IX of 187 2 (Indian Contract ActJ , sections .134 and 1UJ— Prin- 
cipal and surety— Creditor allowing remedy against principal debtor 
to become barred by limitation — Discharge of surety, 

“ Mere forbearance on the part of the creditor to see the principal debtor* 
or to enforce any other remedy against him ” as these words are need in sec- 
tion 137 of the Indian Contract Act, 1872, indicate a forbearance for a more 
or less limited period to exercise a subsisting right. The section does not 
cover such forbearance as results in the remedy of the creditor against the 
principal debtor becoming barred by limitation. 

Hence where a judgment-creditor allowed his judgment-debtor to enter 
into an agreement for the satisfaction of his decree by instalments, certain 
persons becoming sureties for the due payment of such instalments, and, the 
judgment-debtor having made default in payment of the instalments, delayed 
talcing out execution of the decree until execution had become time-barred, it 
was held that the creditor had forfeited his remedy against the sureties also. 
Maaari Lai v. Chunni Lai (1) and Dadha v. Kinloclc (2) followed. Hajari- 
mat v. Krishnarav (3) dissented from. 

The facts of this case are as follows : — 

On the 30th of March 1885 Ran jit Singh and others obtained 
i decree against one Ham am. The decree was transferred to 
;be Collector for execution on the 28th of May 1880, the 
property which the decree-holders sought to sell being ancestral. 

* Appf&l ^ T °* 813 of 1899 from a Peered of /MunsbI : ShGb : ;Sa|ai,.' : ' 

Additional Subordinate Judge of Meerut, dated the 20th of July, 1899, revers- 
**£ a decree of Babu Nath, Munsif of Meerut, dated the 20th of March 
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On the 30th of August 1886 a compromise was entered into 
between the parties, whereby the plaintiffs agreed to give time 
to Harnam for payment of the debt upon the condition that 
Harnam should provide certain sureties to guarantee payment. 
Upon the 30th of August 1886 a bond was executed by the 
► sureties on behalf of Harnam which provided that if Harnam 
failed to pay the amount of the decree by annual instalments of 
Us. 100, with interest, the sure lies would pay the amount of the 
decree, and by the bond the sureties pledged their property 
as security for the fulfilment of the obligation. On the 6th of 
November 1886 the security was accepted by the Collector, 
and he granted time and sanctioned the compromise. Under 
this arrangement six annual instalments were paid, namely, 
thjd instalments extending from the 6th of November 1887 to 
the 6th of November 1892. Four instalments became due 
on the 6th of November 1836, whereupon the decree-holders 
took out execution against Harnam. On the 7th of February 
1898, the Munsif held that the execution proceedings against 
Harnam were barred by lapse of time. That order was not 
appealed from, and, as against the decree-holders, became final. 
On the 23rd of August 1898 the decree-holders brought the suit 
out of which this appeal has arisen to recover from the sureties 
the unpaid balance of the decretal debt. The Court of first 
instance (Munsif of Meerut) gave the plaintiffs a decree. On 
appeal the lower appellate Court (Additional Subordinate Judge 
of Meerut) reversed this decree and dismissed the sui t, holding in 
general terms that, the plaintiffs* remedy as against the principal 
being barred, no remedy against the sureties remained. The 
plaintiffs thereupon appealed to the High Court. 

Pandit Tej Bahadur Sapru, for the appellants. 

Pandit Moti Lai Nehru (for whom Pandit Alohct% Lai 
Nehru), for the respondents. 

Stanley, O. J., and Baneeji, J.— The suit out of which 
this second appeal has arisen was instituted by the plaintiffs to 
recover as against the defendants a sum of money alleged to be 
due on foot of a surety bond entered into by them on behalf of 
one Harnam, a judgment-debtor of the plaintiffs. The plain- 
tiffs on the 30th of March, 1885, obtained a decree against 


Ban* is 
SlHQ-H 
V. 

N abb at. 


506 



m r 


1902 


BAXJXT 

Siuoh 

. 

Nattbat. 





THE INDIAN LAW REPORTS, ' [VO h* XXIV. 


Harnam. The decree was transferred to the Collector for exe- 
cution on the 28th of May, 1888, the property to be sold being 
ancestral property. On the 30th of August, 1888, a compromise 
was entered into between the parties, whereby the plaintiffs 
agreed to give time to Harnam for payment of the debt, upon 
the condition that the defendants in the present suit should*, 
guarantee the payment of the debt. This they agreed to do, 
and they executed on the 30th of August, 1886, a bond, which 
provided that if Harnam failed to pay the amount of the decree 
by annual instalments of Es. 100 with interest, the sureties 
would pay the amount of the decree, and by the bond they 
pledged their property as security for the fulfilment of their 
obligation. On the 6th of November, 1886, the security was 
accepted by the Collector — we do not know under what powers 
— and he granted time and sanctioned the compromise. Six 
annual instalments were paid, namely, the instalments extending 
from the 6th of November, 1887, to the 6th November, 1892, 
by the judgment-debtor Harnam. Four instalments became 
due on the 6th of November, 1896, whereupon the plaintiffs 
took out execution against Harnam. On the 7th of Feb- 
ruary, 1898, the Munsif held that the execution proceedings 
against Harnam were barred by lapse of time. No appeal was 
taken from this order ; and we must take it that, as against the 
original debtor, the claim of the plaintiffs is statute-barred. 
Thereupon, on the 23rd of August, 1898, the plaintiffs instituted 
the present suit to recover the balance of the debt from the sure- 
ties, the present defendants. 

The defence set up was that the plaintiffs, not having 
appealed against the order of the 7th of February/* 1898, 
allowed the debt to become statute-barred against the principal 
debtor, and, in consequence, the sureties were discharged. The 
Court of first instance gave a decree for the amount claimed. 
On appeal the lower appellate Court reversed this decree and 
dismissed the suit, holding, in general terms, that, the plaint- 
iffs 5 remedy as against the principal being barred, no remedy 
against the sureties remained. The Court also held that the suit 
was barred by the provisions of section 257 A of the Code of 
Civil Procedure ,* but having regard to the view which we 
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rimed v. Krishnamv (1). The question turns upon the ti 
construction of several sections of the Indian Contract Act, i 
first and most important of which is section 134 This sect! 
provides that “ the surety is discharged by any contract betw< 
the creditor and the principal debtor, by which the princi 
debtor is released, or by any act or omission of the creditor, 
legal consequence of which is the discharge of the prinev 
debtor.” Section 137, which has been prominently brought 
onr notice, provides that “ mere forbearance on the part of 
creditor to sue the principal debtor, or to enforce any ot 
remedy against him, does not, in the absence of any provision 
the guarantee to the contrary, discharge the surety.” II 
unnecessary for us to refer to some of the other sections wt 
perhaps do throw some light on the question. It is contended 
behalf of the appellant that in this case the forbearance of 
plaintiffs to proceed with due diligence with their execution ] 
ceedings against the principal debtor, the result of which wa 
release°him from the debt, was mere forbearance on the par 
the creditor within the meaning of section 137, and therefore 
the absence of any guarantee to the contrary, did not disch 
the surety. In section 134 it is provided in very clear terms 
the surety is discharged by any act or omission of the cred 
the legal consequence of which is the discharge of the prim 
debtor. It appears to us, reading together these two section 
the Act, that the meaning of “ mere forbearance ” in section 
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Is mentioned. It does not mean forbearance for such length of 
time as by reason of the statute of limitation would be a bar (o 
the claim against the principal debtor* In the ease to 'which wo 
have referred in the Bombay High Court, it was decided hj f the 
Chief Justice, Sir M, Westropp, and Mr. Justice Bird wood, that^ 

■ although the suit in that case was barred us against the principal 
debtor under the Limitation Act, yet the surety being ah agri- 

. cul.turisi, was still liable, inasmuch' as section ; 72 of the Dekhan 

■ ::AgrictdturistsfEelief Act," which expends' the period' of limita- 
tion in the case of suits against agriculturists, applies to all. agri- 
culturists, whether principals or sureties, in. the districts : ; :ajl]fe'ated' : , 

wBydhe Act. In the judgment of the court the . meaning df, "the • 
sections of the Indian Contract Act to which we have referred, 
.relating to contracts of guarantee, were considered, and the 
learned Judges were of opinion that mere forbearance means a for- 
, ; :bearttnce hot' resting upon, or in consequence of, such a promise : 
to give time to, or not to sue' 'the principal debtor as ms 'the 
subject of section 185. They observe t( The omission ’ of the : 
creditor tosue the principal 'debtor, within three years from the 
date of ihc bond .'has' undoubtedly [having regard to section 2b 
■ already [mentioned, and to. the Lina itatioh, Act of 1877 j produced 
the legal consequence of the discharge of the principal debtor ; 
and ' prim&Jaeh;, if we were not 'to look ' bey ondJ^tipn , 184^- wo 
should hold the surety to be 'discharged. But this view is dispel- 
led by section 187,. which qualifies . section, 134 by enactihg that 
. * mere forbearance on the' part of the creditor to sue/thef princi- 
pal debtor, or to enforce any other remedy against him, docs 
i'motyinAfc the con-':, 

trary, discharge the surety ,’ p? We are unable to agree in tins 
view of the sections. We think that tlie language of !:ho two 
sections read together shows that 'more forbearance is used in the 
restricted sense which wo have already mentioned, and Unit it 

to : aWase of tforbehrance^: : the' ; r 

legal consequence of which is the discharge of the principal (kb* 

'-t y ffPLii 3: qfteat i o rrs.'ii.sa'S; beei/deoi^ IhAlrisctHiglfct 

Court, the earlier of which is the case of Eazari Lai y, Chumii 
£^di (1), In that case the facte are very similar , to the facts of 
, |iy (tS86) Lh;R.,3A13;,2% ' ■ ' '■ ’ : -d- 
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the present case. A decree-holder in execution proceedings 
agreed to accept payment of the decretal amount by the judg- ■ 
meat debtors in annual instalments. He also agreed to accept a 
surety bond for the payment of the debt from certain other per- 
sons in the following terms : In case of default in payment of 

. thfi instalments, the whole decretal money, with costs and interest 
at S .annas per cent., shall be executed after one month; and for 
the satisfaction of the decree-holder, we the executants stand as 
sureties of the judgment-debtors.” The judgment- debtors paid 
five instalments and then made default. The decree-holder 
omitted to apply for execution, and the decree became time- 
barred. He then sued the sureties to recover the amount of the 
decree. It was held that the legal consequence of the omission 
to execute the decree being the discharge of the principal debtor, 
the sureties would, under. section 134 of the Contract Act, stand 
discharged likewise ; that the action of the decree-holder was 
much more serious than “ mere forbearance” in favour of his 
debtors in the sense of section 137; ' that he had done an act 
inconsistent with the equities of the sureties, and omitted to do an 
act which his duty to them (under the agreement) required, 
whereby their eventual remedy against the principal debtors was 
impaired. The learned Judges who, decided that case, Oldfield 
and Tyrrell, JJ., in the course of their judgment, observe : — “It 
must be conceded that the legal consequence of the respondents' 
omission to execute the decree has been the discharge of his 
principal debtors. The decree is dead, and they are released from 
all responsibility under it. The sureties then would, under the 
rule of section 134 of the Indian Contract Act, stand discharged 
likewise fey virtue of this omission of the creditor. But it was 
argued that (section 137 ib.) “mere forbearance on the part of 
the creditor to enforce his remedy against the principal debtor 
does not, in the absence of any provision in the guarantee to the : 
contrary, discharge the surety.’ This is doubtless true..; but the 
action of the respondent, who'omitteA in this case to resort to the 
execution of his decree, and allowed" it to become a dead letter by 
limitation, is, in our opinion, much, more serious than ‘ mere for- 
bearance ’ in favour of his debtors.” In that case the case in 
I, L. E., 5 Bom., does not appear to have been brought to the] 
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notice of the learned Judges. But in the more recent case of 
Radha v< Kinloch (1) the authority of the case in I. L. R. ? 5 
Bom., was- discussed by Sir John Edge, Chief Justice, and 
Mr. Justice Tyrrell, and it was held there that “ the omission of 
a creditor to sue his principal debtor within the period of limita- 
tion discharges the surety under section 134 of the Contract Act, 
even though the non-suing within such period arose from tlie 
creditor’s forbearance ; that section 137 of the Contract Act does 
not limit the effect of section 134 ; its object is to explain, and 
prevent misconception as to the meaning of section 135. It 
applies only to a forbearance during the time that the creditor 
can be said to be forbearing to exercise the right which is still in 
existence.’’ The learned Judges say, in reference to the Bombay 
case, “ If the view adopted at Bombay be correct, that section 
(i. e., section 137) applied to such a case as the present. The 
payment by the surety after the statutory period of limitation, so 
far as the debt was concerned, could not transfer to the surety 
any rights of the creditor against the principal debtor, for all 
those rights were barred at the time. Again, to. take section 141, 
it shows that the intention of the framers of the Act was that the 
surety should have the benefit of every security which the prin- 
cipal debtor had at the time the contract of surety was entered 
into. We fail to see what advantage it would be to the surety to 
have the security which the creditor possessed against the princi- 
pal debtor at the date when the contract of guarantee was entered 
into, if the creditor’s right to sue upon the security had become 
barred by limitation before payment by the surety Further 
on they say “ In our opinion the liability of the surety deter- 
mined as soon as the liability of the principal debtor by the 
omission of the creditor was discharged.” We entirely concur 
in the view of the learned Judges who decided the last two cases 
to which we- have referred, and we think that the decision of the 
lower appellate Court, which is expressed in very general terms, 
is, for the reasons which we have mentioned, a. correct decision. 
We therefore dismiss the appeal with costs. 

Appeal dismissed. 

(1) (1889) I. L. R.. 11 All., 810, 
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Before Mr. Justice Aik man. 

EMPEEOB 0. C. J., SULLIVAN* 

Criminal Procedure Code , section 451 (1) — -Bur op ean British subject — 
Might of 'European British subject to be tried by a jury- — Such right 
^ m % claimable at any time before accused has entered upon his defence 
notwithstanding previous waiver . 

One Sullivan was sent for trial to ilie District Magistrate of Meerut, the 
offence alleged against him being one under section 354 of the Indian Penal 
Code, A e. t a warrant-case. At the outset of the proceedings the accused was 
ashed whether he wished to be tried by a jury, and replied in the negative. A 
charge was framed against the accused, and at his request certain witnesses who 
had been examined for the prosecution were ordered to he recalled for cross- 
examination. After the charge was framed, but before the accused had 
entered upon his defence, an application for a jury was presented on behalf 
of the accused. The Magistrate disallowed this application. 

Heidi that the fact that the accused, before the trial had begun, had 
stated that he did not wish for a jury, did not prevent him from afterwards 
claiming a jury within the time allowed by section 451 (1) of the Code of 
Criminal Procedure, and that the Magistrate was wrong in disallowing the 
application. 

One C. J. Sullivan was sent for trial to the District Magis- 
trate of Meerut, the offence alleged against him being one under 
section 354 of the Indian Penal Code, i.e., a warrant case. At 
the outset of the proceedings the Magistrate formally asked tire 
accused whether he wished to be tried as an European British 
subject, and formally recorded the answer of the accused’ '-that 
he did not. The trial was then proceeded with and a charge 
was framed against the accused, and at his request certain ■wit- 
nesses who had been examined for the prosecution were r fecalied 
for cross-examination. About this stage of the trial, before 
a dale had been fixed for the re-appearance -of th£' prosecution : 
witnesses asked for by the accused, an application was presented 
on behalf of the accused asking that he might be tried by a jury. * 
The Magist ce rejected this application as having been made -* 
too late, and, continuing tire trial, found the accused guilty and-, 
sentenced him accordingly. Against this conviction and sen- 
tence the accused first applied in revision to the High-Court,' 
but, after the .finding of the Court that by reason of *se'ctfeir‘ 
489(5) no application in revision could ; be enterfimed, •>the- 

: # Criminal Appeal No* 434 of 1902. , 
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present appeal was filed. The sole contention argued (though 
the appeal was on the merits) was that the Magistrate was wrong 
in refusing the appellant’s application for a jury, 

Mr, 0. Dillon , for the appellant. 

The Government Pleader (Maulvi Qhulam Mujtctba), for 
the Crown,. * « 

Airman, J. — This is an appeal on behalf of one 0. J, 


J^feeriit of' an offence' punishable under section 854 of the Indian 
Penal (joae, and sentenced to six months’ rigorous imprisonment. 
The appeal is on the merits. But a preliminary objection is 
also taken in the petition of appeal to the legality of the 
proceedings of the District Magistrate. 

'Without entering into the merits of the ease, I am of opinion 
that this appeal must be disposed of On the legal objection 
referred to. The appellant is an European British subject. The 
offence with whi.elHie was charged is an warrant ease within the 
meaning of the Code of Criminal Procedure. By the provisions 
of section 451, sub-section (1) of tb$;Code, an European British 
subject, in a trial before a District Magistrate in a warrant case 
may, u before he enters on his defence under section 256, claim 
that the trial shall be by jury.” It appears that, in the present 
case, at the outset of the proceedings, the accused was asked if 
he wished to be tried by a jury, and replied in the negative. A 
charge was framed against the accused, and at his request certain 
witnesses who had been examined for the prosecution were 
ordered to be re-ealled for cross-examination. In his judgment 
the Magistrate observes “ After the charge-sheet had been 
framed, an application for a jury was presented on Iris (the 
accused’s) behalf. Butf.it was then too late to accede to such 
a request.” This application, it appears, was made by 4he 
accused’s counsel on the 2,2nd of April, before the date fixed for 
the re-appearance of the witnesses for the prosecution. The : 
(language of Section * : 258 slrow$ r ihai the application thus made 
was made before the accused entered on his defence. It was 

by the District Magistrate .who dealt .with the -.ease. ■ 
v rr*u„ ; —-.eation .which t. have .to determine is, 

the^frlal lmd : : begun. 
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stated that he did not wish for a jury, prevented him altering 
; his.' mind /afterwards,' and claiming 1 a jury within' the ■'time ■ 
•allowed .by section. 451, sub -section ■( 1), T am clearly of opinion 
that there was nothing to prevent the accused, when ho had 
— iie&rd the evidence for the prosecution,' altering his mind and 
availing himself of the privilege allowed him by law. - His 
refusal to claim that privilege at the outset of the proceedings 
can in no way estop him from afterwards asserting his right, 
provided he does so before lie has entered on his defence. After 
that it would be too late. It may well be that an accused, 
before he has heard the evidence for the prosecution, may think 
the case had better be disposed of by the Magistrate himself, 
and^tiiat after he has heard the evidence he may see that it 
would be for his benefit to have the evidence submitted to a jury, 

I therefore hold that the Magistrate's opinion that it was too : 
late on the 22nd of April to accede to the accused's request is 
erroneous. That request- ought to have been granted, and after 
It was made, the Magistrate had no power to dispose of the case- 
himself,. . , , , 

•For dhls reason I quash the conviction and sentence, .and 
direct that the Magistrate lake up the case from the stage it had 
reached when the request was made, that lie grant that request, 
and thereafter deal with the case according to law. If the 
accused was on bail during the trial he ought to be admitted to 
the same bail If not, he will be detained as an under-trial 
prisoner until the conclusion of the trial or until further orders, 
I note that at the conclusion of his judgment the learned District 
Magistrafe?says that ho would have committed the case to the 
Court of Session if it had not been for the prisoner's youth, 
pi and ' the season of the year. If the accused or his counsel' 
wishes the case to be committed, then, in my opinion, the District 
Magistrate would do well to recede to that wish. 


1902 


Embkrok 

t?. 

C. J. 

Sunni vast. 



1902 

June 20. 



514 


THE INDIAN LAW REPORTS, 

APPELLATE CIVIL. 


[VOL. XXIV. 


Before Sir John Stanley r, Knight, Chief Justice, and Mr, Justice JBanerji, 

BALBHADDAR ls T ATH and others (Plaintiffs) v. SHEODIHAL 

and others (Defendants).* ’ * 

Pre-emption — Mortgage — Mortgage money fraudulently overstated — 
Claim of pre-emptor decreed at a lower figure — Suit by mortgagees 
against mortgagor to recover the difference. 

Din Baudbu mortgaged to Sheodihal and others certain property, and 
the mortgagor and the mortgagees for purposes of their own fraudulently 
agreed to overstate the consideration for the mortgage. One Shuhrat Singh 
then brought a pre-emption suit against the parties to the mortgage, and 
obtained a decree, which allowed him to take over the rights of the mortgagees 
upon payment of a sum much less than the consideration stated in the bond, 
which was found by the court to have been largely fictitious. The mort- 
gagees, after tbe success of Shubrat Singh’s suit, sued the representatives of 
tho mortgagor to recover from them the difference between the price paid by 
Shuhrat Singh and the consideration mentioned in the deed of mortgage. 
They based their suit mainly upon a stipulation in the deed, to the effect 
that if the mortgage money due to the mortgagees was in any way jeopar- 
dized, the mortgagees would be entitled to realize it with interest at 9 per- 
cent, per annum, and partly upon general grounds of equity. Held that from 
no point of view were the plaintiffs entitled to succeed. The stipulation in 
the bond above referred to enured to the bernfit of the pre-omptor, and since 
the plaintiffs had joined with the defendants in misrepresenting the amount 
of the consideration for the mortgage, they could not be allowed to take 
advantage of their own wrong. 

The facts of this case sufficiently appear from the judgment 
of the Court. 

Babu Bur get Char an Banerji, for the appellants. 

Pandit Sundar Lal> for the respondents. 

Stanley, C/J. and Banebjt, J.— This appeal has been 
preferred from the decree of the Additional Subordinate Judge 
of Gorakhpur, by which lie has dismissed the suit brought by the 
plaintiffs appellants under the following circumstances Din 
Banclhu Pande, the father of the defendants respondents, 
executed a mortgage in favour of the plaintiffs on the 1 8th. 
March, 1892, the amount of consideration set forth in the 
mortgage-deed being Rs. 904. One Shuhrat Singh, a co-sharer 
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in the village in which the mortgaged property was situate, 
brought a suit for pre-emption in respect of the mortgage# He 
alleged that the actual amount of consideration for the mortgage 
was Rs. 525, and not Rs. 904 as specified in the mortgage-deed. 
The court found in favour of the then plaintiff, and made a 
M»decree for pre-emption conditional upon the payment of Rs. 525. 
That amount has been received by the plaintiffs ; and they now 
bring the present suit to recover from the defendants Rs. 379, 
the difference between the amount received by them and the 
amount of consideratian mentioned in the mortgage-deed. The 
claim was decreed by the court of first instance, but has been 
dismissed by the lower appellate Court The plaintiffs have 
preferred this appeal. 

The claim as laid in the plaint was founded upon a stipula- 
tion contained in the mortgage-deed, executed by Din Bandhu, 
to the effect that if the mortgage money due to the mortgagees 
was in any way jeopardized, the mortgagees would be entitled 
to realize it with interest at 9 per cent, per annum# The lower 
appellate Court held that, as it was not through any act of the 
defendants* father that the present plaintiffs lost the pre-emption 
suit, the plaintiffs were not entitled to succeed in their claim 
upon the basis of the stipulation to which we have referred. We 
are, however, of opinion that the covenant in the mortgage deed 
enures in favour of the pre-emptor, who has stepped into the 
shoes of the mortgagee. If he, as mortgagee, is damnified in any 
way, he would be entitled to avail himself of the covenant. 
The plaintiffs, in our opinion, are not entitled to take advantage 
of it 

It is Tiext urged that as the defendants* father received the 
full amount of the mortgage, and as the plaintiffs have recovered 
from the pre-emptor only a portion of it, they are equitably 
entitled to the balance of the amount advanced by them. This 
might perhaps have been a valid contention had the full amount 
of the mortgage money been advanced by the plaintiffs; but the 
facts of this case show that they did not do so. The considera- 
tion for the mortgage consisted of a sum of Rs. 230 paid in cash, 
and Rs. 674 alleged to have been due by the mortgagor upon 
a bond executed by him r * 1QO * ' * ' 
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part of the consideration for the bond of 1887 consisted of 
money which had been left in the hands of the plaintiffs, the 
obligees of that bond, for the discharge of a debt due to Shuhrat 
Singh upon a mortgage executed by Din Bandhu. It appears 
that Shuhrat Singh brought a suit to recover the amount due to 
him under the void mortgage, and in that suit it was pleaded^ 
that the present plaintiffs had, in compliance with the terms of 
the mortgage deed of 1887, paid off the amount of Shuhrat 
Singh’s mortgage. The court found that plea to be untenable, 
and held that Shuhrat Singh’s mortgage had not been discharged 
by the present plaintiffs. In the pre-emption suit brought by 
Shuhrat Singh, to which we have referred, he relied on the fact 
of the non-payment of the above amount in order to show that the 
consideration for the mortgage of 1892 had been falsely exag- 
gerated in the mortgage-deed. The present plaintiffs in answer to 
that contention alleged that they had paid off the amount of 
Shuhrat Singh’s mortgage. The Court repelled that contention 
and found against them. It is thus clear that the present plain- 
tiffs and the defendants’ father joined together in fraudulently 
representing that the consideration for the mortgage was Us. 904, 
and not Rs. 525, the sum found by the Court in the pre-emption 
suit to be the actual amount of consideration. The plaintiffs and 
the defendants’ father having thus joined together in perpetrat- 
ing a fraud for the purpose of defeating the rights of pre-emptors, 
the plaintiffs cannot take advantage of that fraud and maintain 
the present claim against the defendants. Upon this ground also 
the plaintiffs’ suit was bound to fail. 

We therefore affirm the decree of the lower appellate Court, 
though not for the reasons upon which that decree is bounded, 
and dismiss the appeal with costs. 

Appeal dismissed. 
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Before Mr. Justice AiTcman * 

MATHXJBA DAS and othbes (Defendants) v. MUBLIDHAR 

(Pdaxntiff).* 

Act No. XII of 1881 (if.- W. P. Act), sections 42, 95, 206 — Land- 
holder and tenant — "Ejectment — Appraisement of tenants crops — 
Assignment of right to receive price of crops— Mode in which such 
price can he realized — Jurisdiction —* Civil and Revenue Courts — ■ 

P ■** : 

Actionable claim — Act No. IV . of 1882, section 135. 

A zamindar ejected a tenant, and having done so, caused the value of the 
tenant’s crops standing on the land to be assessed in the manner provided for 
by section 42 of the N.*W. P. Kent Act. The tenant assigned his right to 
get the assessed value of the crops from the zamindar to a third person. 

Meld on suit by the assignee to recover the amount of the assessment— 
(1) that the assignee’s proper remedy was by suit in a Court of Bevenue, and 
not by application to execute the order awarding compensation ; (2) that the 
suit was not a suit of the nature cognizable by a Court of Small Causes; and 
(3) that the assignment to the plaintiff after the award had been made was 
not an assignment of an actionable claim within the meaning of section 135 
of Act No. XV of 1882. 

The facts of this case sufficiently appear from the judgment 
of the court. 

Pandit Sundar Lai , Pandit Baldeo Ram and Babu Beven - 
dra Nath Ohdedar , for the appellants. 

Babu Jog indr o Nath Chaudhri and Pandit Madan Mohan 
Malaviya (for whom Babu Beni Madhub Ghosh ) 9 for the 
respondent. 

Axkman, J. — The suit out of which this appeal arises is one 
of a somewhat peculiar nature. The defendants are the appellants 
here. They are zamindars of a village, Sultan Ali was a tenant 
of theirs. They ejected him by proceedings under the Bent Act. 
At the time of the ejectment there were standing crops on the 
tenants holding. The zamindars, wishing to acquire those crops, 
tendered* their price to the tenant. The parties not being able to 
agree as to the price, the zamindars applied to the Bent Court 
under cl. (gj section 95 of Act No. XII of 1881, to determine 
the value of the crops. The Assistant Collector fixed the value 
;at : Rs. ; 287,'/ Sultan' All assigned his rights to receive this sum 
■ : .'td : '' ; piae: Murlidhar, the plaintiff in this suit Murlidhar, the 
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# Second Appeal No. 422 of 1901 from a decree of Bala Shankar Dal, Addi- 
tional Subordinate Judge of Meerut, dated the 31st January 1901, modifying 
a decree of Maulvi Muhammad Abbas All, Munsif of Meerut, dated the 21st of 
February 1900* 
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assignee, brought a suit in the court of the Mxiusif to recover 
from the samindars the amount awarded as the value of the 
standing crops, together with interest. The lower appellate 
Court has decreed the greater part of the claim, allowing a small 
set off on account of rent due to the defendants from the plain- 
tiffs assignor. The defendants come here in second appeal. * 

A preliminary objection is taken to the hearing of the appeal 
based upon section 586 of the Code of Civil Procedure, namely/ 
that the suit was one cognizable in a Court of Small 

Causes, and the value of the subject-matter did not exceed 
Rs. 500, In my opinion this preliminary objection must be 
overruled. Section 42 ( c) of Act No. XII of 1881 provides that 
the amount of an award made by an Assistant Collector under 
°h (g), section 95, shall be recoverable as an arrear of rent by 
suit under that Act. This provision clearly excludes the suit 
from the cognizance of a Court of Small Causes. 

The first plea taken in the memorandum of appeal here is, 
that the assignee’s only remedy was an application to the Reve- 
nue Court to execute the order of an Assistant Collector apprais- 
ing the value of the standing crops. In my opinion this plea 
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but by a suit under the Act, It is true that the suit ought to have 
been brought in the Revenue Court. Rut no objection to the 
jurisdiction of the Munsif having been taken, either before the 
Munsif o.r in the lower appellate court, such objection cannot 
now be entertained, and the appeal must be disposed of as if the 
suit had been instituted in the right court (vide sectioa 206 of 
Act Wo. XII of 1881). This disposes of the first plea. 

The next plea is, that what the assignee acquired was an 
actionable claim, and that the defendants are entitled to he 
discharged by paying to the assignee the price and the incidental 
expenses of the sale of the claim with interest. This plea is 
based upon section 185 of the Transfer of Property Act No. 
IY of 1882. In nay opinion this plea likewise fails, having 
regard to the provisions of cl. ( d) of the above mentioned section, 
winch provides that where the judgment of a competent court 
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has been delivered affirming the claim* the provision as to the 1902 
discharge of actionable claims does not apply. Here a competent 
court, namely* the court of the Assistant Collector* has deliv- 
ered judgment affirming the claim. These are the only two Muelxdha®, 
•^grounds in the memorandum of appeal. I therefore dismiss the 
appeal with costs. 

An objection has been taken by the plaintiff-respondent 
under the provisions of section 561 of the Code of Civil Proce- 
dure, to the set off which has' been allowed by the lower appel- 
late Court. That objection is clearly without force. The land- 
holders were entitled to set off "against the price of crops* the 
amount of the rent payable by the plaintiff’s assignor - — [vide 
cl. (d), section 42 of the Rent Act] The result is that I dismiss 
both the appeal and the objection with costs. 

Appeal dismissed. 
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Before Sir John Stanley , Knight, Chief Justice, and Mr, Justice 'Knox* 
RAM ADHAR and another (Judgment-debtors) v. NARAIR DAS (Auc- 
tion Purchaser).® 

'Execution of decree — Objection by judgment- debtor that more had been 
delivered to the auction* pur chaser than was included in his sate certi- 
ficate-— Objection disallowed— Appeal— Civil JPro cedure Code % section 
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an objection in tbe executing court, alleging that tbe building 
ms in fact a dwelling-house and could not be, and was not., sold 
with the land, and ought not to have been made over to the auction 
purchaser. The Court of first instance (Subordinate Judge of 
Cawnpore) dismissed the application of the judgment-debtors^ 
on the ground mainly that the objection was not one which 
could be entertained under section 244 of the Code of Civil 
Procedure, especially after the sale had been completed, and that 
the building was not in fact, as the judgment-debtors asserted, a 
dwelling-house. 

The judgment-debtors thereupon appealed to the High Court. 

Babu Bodnya Chandra Mukerji , for the appellants. 

Pandit Simian- Lai (for whom Pandit Baldeo Bam Dive), 
for the respondent. . ■ : : 

Stanley, C. J., and Knox, J.- — A preliminary objection is 
taken to the hearing of this appeal, on the ground that no appeal 
lies. The facts, so far as they are necessary for the objection, 
are as follows Certain property had been put up for sale in 
execut ion of a decree— -that property was landed property. Upon 
the property stood a house. After sale the auction purchaser 
obtained possession of the house. The judgment-debtors then 
objected that the house should not have been delivered over, on 
the ground that no mention of it was made in the sale certificate. 
The Court below came to the conclusion that as possession had 
been delivered, be the order a proper or improper one, it could 
not interfere. The respondent takes a preliminary objection to 
the effect that the order of the Court below is not an order under 
section' 244, inasmuch as it is not an order made between the 
parties to the suit or their representatives and relating to the 
execution, discharge or satisfaction of the decree. The appel- 
lanls* learned vakil was at first disposed to question this, but on 
his being referred to the case of Mammod v. Locke (1) and the 
ease of Hir a Lai Chatter ji v. Gourmoni Devi, <2) t he was no 
ongcr prepared to sustain ins appeal. The result is that this 
appeal roust be dismissed with costs. , • . 

’* v'''‘ , ‘ 1 ■ 1 ''■■■/, Appeal dismissed* • • 

(1) (IBS?) I. L, R., 20 Mad., 4-S7- (3) (1880) I. L. It, 13 Calc, 328. " ' 


Yol. xxiv.] 


ALLAHABAD SERIES. 


521 


PSIYY COUNCIL. 


PARTAB BAHADUR SINGH, minob, by his nest erieitd JAGMOHAN 
SINGI-I (Debehdaht) «. GAJADHAE BAKHSH SINGH (Plaikiict). 

[On appeal from the Court of the Judicial Commissioner of Oudh.] 
Mortgage — Suit for redemption— Stipulation for interest until principal 
paid off— Mor tgagee in possession and in receipt of rents and profits 
—Reduction of mortgagee’s security by acts beyond mortgagor* s control 
— Acquiescence of mortgagee* 

The plaintiff mortgaged to the defendant twelve villages, and stipu- 
lated in the mortgage deed that “ until delivery of possession of the afore- 
said villages I shall pay interest at the rate of 2 per cent, on the mortgage 
money” and that “ until I pay up the Bs. 5,600 on account of principal with 
interest to the very last pie the mortgagee shall continue in possession and 
occupation of the villages.” Possession of the villages was given to the 
mortgagee at the time of the execution of the mortgage! but a reduction in 
the number of villages in his possession was caused by a grant by the native 
Government in 1858, and settlements in 1858 and 1864 in favour of other 
persons. By a lease executed at the same time as the mortgage some of the 
villages were leased to the plaintiff who thus became the tenant of the mort- 
gagee, and paid rent in lien of interest. Held in a suit for redemption that 
the interest referred to in the mortgage deed was only interest until posses- 
sion was given of the mortgaged property: the mortgagee after possession 
took the rents and profits instead of interest, and the plaintiff was entitled 
to redemption on payment of the principal sum of Es. 5,600 only. 

Meld also that no difference to this result was caused by the reduction in 
the number of villages held by the mortgagee, which did not constitute a 
failure on the part of the mortgagor to secure to the mortgagee possession 
of the mortgaged property such as entitled the mortgagee to claim interest in 
lieu of the rents and profits of those villages of which he was so dispossessed. 
The settlements were final as to the ownership of the mortgaged property, 
and the mortgagee having brought no suit, as he might have when his secur- 
ity became diminished, must be taken to have acquiesced in his dispossession. 

Appeal from a decree (20th November, 1897 j of the Court 
of the Judicial Commissioner of Oudh, which varied in favour 
of the respondent a decree (80th April, .1895) of the Subordinate 
Judge of Sultanpur, in a suit brought by the respondent. 

The plaintiff,, as representative of one Indarjifc Singh, sued 
the defendant as representative of Raja Sarnam Singh, Taluq- 
dar of Gaura Katari, to redeem a mortgage of the following five 
villages, (1) Hargaon, (2) Ahed, (3) Maeharia, (4) Bahadurpur, 
(5) Poorab Pershad Badal. 

. . Rresmts — Lord Layby, Sib Anbbew Soobeb, and Sib Abt hub Wilsok. , 
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1902 On the 15th of June, 1851, Indarjit Singh borrowed Rs. 5,600 

— from Sarnam Singh, and as security mortgaged to him the above 

bS ii five villages together with seven others, vis. ( 6 ) Poorab Adhar,, 
Sxksh ( 7 ) Ajabgarh, ( 8 ) Rudgarh, (9) Eapasi, (10) Sheogarh or Sheo- 
Gajabhab pur, (11) Baghiapur, and (12) Poorab Kohli. The material 
B Sr»aH H clause in the mortgage deed is set out in their Lordships' judg- ' 
rnent* 

On the same date Raja Sarnam Singh executed a perpetual 
lease of the first-named five villages and of Poorab Adhar In 
favour of Indarjit Singh at a yearly rental of Rs* 2,801, from 
which amount Indarjit was to be allowed Rs. 800 per annum 
as nan/car or subsistence allowance. The lease was to take effect 
from 1259 Pasli = the 11th of September, 1851. 

On the 18th of September, 1858, one Hanuman Prasad obtained 
lease from the King of Oudh of the whole taluqa of B ha wan 
Shahpur, in which the above-named 12 villages were incor- 
porated, and forcibly took possession of them, which he retained 
until the annexation of Oudh in 1856. At the first summary 
settlement the villages leased on the 15th of June, 1851, were 
settled with Indarjit Singh, but the other six villages were settled 
with other persons. After the confiscation of Oudh in March, 
1858, the second summary settlement was made on the basis of 
proprietary right, and at this settlement a decree for the five 
villages in suit was passed in favour of Indarjit Singh. Poorab 
Adhar was settled with other persons, and the remaining six vil- 
lages included in the mortgage were decreed to Babu Sitla Bakhsb, 
taluqdar of Bhawan Shahpur. Raja Sarnam Singh had petitioned 
for settlement of the twelve villages by virtue of the Mortgage 
of the 15th of June, 1851, but Ms claim was rejected. At the 
regular settlement in 1864 he sued again for a recognition of 
his rights, and on the 30th of June judgment was delivered as 
' follows : — 

. “I decree proprietary right of the following— Maoharia, 

'Bahadurpur, Hargaon, Poorab Pershad, and' Ahed-— 

Indarjit Singh, and direct that Raja Sarnam Singles name be 
entered, as in possession under bond, dated the 15th of Juno, 1851, 
while Indarjit Singh is entitled to hold lease of the villages in 
question according to the terms of the deed of agreement (the 
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lease of the 15th of June, 1851), which most be considered as 
binding on the parties. I presume Indarjit Singh will be able to 
redeem any time within 30 years.” 

From the 80th of June, 1864, the taluqdar was paid the rent, 
viz. Rs. 2,001 per annum, reserved by the lease. By order of the 
► 28th of September, 1867, the lessee was directed to pay a further 
sum of Es. 166 as pay of chaukidars. 

Baja Sarnam Singh died in 1877 and Indarjit Singh in 1884. 

The suit out of which the present appeal arose was brought 
on the 25th of June, 1894, by the representative of Indarjit Singh, 
to redeem the mortgage of the five villages. In his plaint the 
plaintiff stated “ that Eaja Sarnam Singh, while holding posses- 
sion as mortgagee of villages Ajabgarh, Eudgarh, Kapasi, Sheo- 
garb, Baghiapur, and Poorab Kohli allowed Babn Jageshar 
Bakhsh Singh to take possession of the said villages and to include 
them in his taluqa, although he ought to have protected Babu 
Indarjit Singh’s rights in the aforesaid villages, and continued 
his possession until redemption' as provided in the mortgage deed. 
Hence, having failed in his duties as mortgagee in possession, 
Eaja Sarnam Singh allowed Babu Indarjit Singh’s rights in 
the said villages to be lost The plaintiff, therefore, claimed 
to set off the value of these villages against the mortgage money. 
He also alleged that possession of the whole of the mortgaged 
property was delivered to the mortgagee on the 15th of June, 1851, 
and contended that on the true construction of the mortgage 
deed no interest was payable, even though the whole or a portion 
of the security had been lost. 

The defendant, who was the representative of Sarnam Singh, 
in his written statement denied that Indarjit Singh ever had any 
title to the villages mortgaged other than those in suit. He 
denied that possession of all the mortgaged villages was delivered 
to him in pursuance of the mortgage. As he had been deprived 
of a great portion of the security, he claimed on redemption 
to charge interest at the rate of 2 per cent, per month on the prin- 
cipal, and credit to the mortgagor all payments made by him in 
excess of the Government revenue and cesses. He also claimed 
the sum of Es. 105 per annum, from the 30th of June, 1864, to the 
year 1868, payments made by him to the Government. 
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He also denied any responsibility for the loss of the six vil- 
lages not covered by the lease. 

The Subordinate Judge decided that only the villages in suit, 
and Poorab Adliar were the property of Inclarjit Singh? and that 
he had never had any title to the remaining six villages ; that 
those six villages were not lost in consequence of any negligence « 
for which the mortgagee could be responsible ; that the loss could 
be considered in a suit for redemption, and that the value of the 
six villages was at least Es. 14,160. He was of opinion that 
the mortgagee was not put into possession of these six villages 
and of Poorab Adkar on the execution of the mortgage deed. 
He held that there was no proof of any payments in the years 
1259 Fasli and 1260 Faali, and that the mortgagee could not 
charge Es, 105 per annum from 1864 to 1868. He deckled that 
the mortgagee not having been put into possession of the entire 
property mortgaged, he was entitled to charge as interest or dam- 
ages 2 per cent, per mensem on the principal, giving the mortga- 
gor credit for payments made in excess of the Government revenue 
and cesses; and as there were no such payments, he decreed 
redemption on payment of Es. 5,600 principal, Es. 57,792 
interest up to the 18th of June, 1894, and the costs of the suit. 

From this decree the plaintiff appealed to the Court of the 
Judicial Commissioners of Oudh. That Court decided that the 
title of Indarjii Singh was limited to the five villages in suit ; 
that the loss of the remaining villages was not due to any neglect 
on the part of the mortgagee, and that he was, therefore, not res- 
ponsible to the mortgagor. The Judicial Commissioners reversed 
the finding of the Subordinate Judge in this respect, and held it 
proved that on the execution of the mortgage deed Raja Sarnam 
Singh was placed in possession of all the twelve villages as mort- 
gagee* On the construction of the mortgage they were of opinion 
• that the mortgagor covenanted to pay interest at. 2 per/ cent. ''per' 

■ ■ mensem until possession of the.- mortgaged villages . was .'delivered: 

to the mortgagee, after which interest ceased, the; mortgagee : being- 
. then entitled to the rents and profits of the property in lieu of 
interest, and that redemption w&AfO/be AficctedAA 
- the principal sum Es, 5,600 together with such interest as might 
have accrued until delivery of possession. 
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As to this, and as to the legal effect of the mortgagee being 
deprived of the rents and profits in lien of interest in conse- 
quence of the failure of the mortgagor to seen re his possession, 
the Judicial C< mosissioners said : — 

PBoih the parties admit that their respective rights and liabilities should 
hg determined under the provisions of Act IV of 1882. 

4< It appears to me that under the provisions of this Act the defendant 
cannot successfully contest the claim to redeem the mortgage of the property 
in suit on payment of the principal sum alone (Rs. 5,600). 

ic Had possession of only a part of the mortgaged property been given to 
the mortgagee, interest would, I think, have been payable by the plaintiff under 
the terms of the mortgage, from the date of the mortgage up to the date of 
suit, as contended by the defendant, an account being taken of that portion of 
the mortgaged property of which the mortgagee was placed in possession* 
This, I may observe, was the only ground upon which the interest of Rs. 57,792 
was claimed by the defendant in his written statement. But in the present 
case possession of the entire mortgaged'property was delivered to the mortga- 
gee, Under the terms of the contract of mortgage the mortgagor covenanted 
to pay interest at 2 per cent, per mensem up to the date of delivery of posses- 
sion of the mortgaged property fi.e. the entire mortgaged property). He 
did not agree to pay interest after delivery of possession, the arrangement 
being that after such delivery of possession, the mortgagee should enjoy the 
rents and profits. There was thus no question of accounts after delivery of 
possession ; and the mortgage was redeemable at any time on payment of the 
principal together with such interest as might have accrued until delivery of 
possession. It appears to me that in a mortgage of this^nature, the mortga- 
gor is, under sections 60 and 62 of Act IV of 1882, entitled to redemption on 
payment of the principal only (no interest having accrued between tbe date of 
the mortgage and delivery of possession), irrespective of the fact that subse- 
quent to delivery of possession he failed to secure to the mortgagee continu- 
ance of possession in regard to part of the mortgaged property : there being no 
provision in the deed for the payment of interest after delivery of possession, 
or if, after obtaining possession, the mortgagee was deprived of the possession 
of tbe -whole or any portion of tbe mortgaged property. The mortgagee on 
being deprived of the possession of tbe whole or part of the mortgaged pro- 
perty had his remedies by suit against the mortgagor for the recovery either 
of the possession of the property, or of the mortgage-money, with perhaps 
damages (section 68 of Act IV of 1882). I can find no provision in Act IV 
of 1882 which authorizes him to charge against the mortgagor In tbe suit for 
redemption the rents and profits which he would have obtained, had his poss- 
ession not been disturbed, or interest, as damages, on account of such loss of 
profits. The mortgagee in the present case was well aware in 1864 that be 
could not possibly recover possession of tbe six villages which were settled 
at the second summary settlement with tbe Taluqdar of Bbaw&n Shabpur. He 
brought no suit then, or at anv time subsequently, to recover bis mortgage- 
money [section 68(b) of Act XV of 1882], but appears to! have remained 
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satisfied for SI years with the diminished security, and the possession of the 
and I do not think that the redemption of the mort- 


- remaining six village! 

gage of these villages in suit is subject to the payment by the mortgagor, in 
addition to the mortgage-money, of a sum of money in compensation for 
the loss of the profits and rents of the other six mortgaged villages, of the 
possession of which the mortgagee was deprived in 1231 Pasli (1854 A.D.). 

In the result a decree was made for redemption of six villages 
on payment of Rs. 5,600 only, and each party was directed to pay 
his own costs in both courts. 

From the decree of the -Judicial Commissioners the defendant 
appealed to His Majesty in Council. 

Mr. DeGruyther, for the appellant, contended that the res- 
pondent, the mortgagor, had failed to secure possession to the 
appellant of the whole of the villages mortgaged, and as he did 
not therefore get the benefit of the rents and profits as it was 
intended he should do, of those of which he was dispossessed, he 
was entitled to interest, which was expressly stipulated for in the 
mortgage deed, in lieu of the profits of such of the villages as he 
had been deprived of. An implied contract must be inferred that 
the mortgagee was to repay himself by taking the profits which 
is the case in usufructuary mortgages [see section 58, clause (d) 
of the Transfer of Property Act, IV of 1882] . The mortgagor 
having tailed to keep the appellant in possession of a portion of 
the mortgaged property, should not have been allowed to redeem 
without payment of either interest or damages for breach of 
covenant, [Lobd Davey : Ought not a suit to have been brought 
for the mortgage money and interest when, according to the 
appellant’s case, it was found that possession of some of the 
villages could not be secured ? If it was a condition that the mort- 
gagor was to guarantee title and that failed, and the appelknt did 
not then sue, is that not a waiver of his rights (if any) leading to 
the inference that he advanced the money for better or worse, and 
if so, can he now claim what he has given up ?] Assuming the 
property to have been totally lost, it s submitted that the mort- 
gagor would have had to bear the loss, as there is in the con- 
tract an express stipulation to repay the money with interest. 
The appellant was not entitled to sue for damages in 1864 • bn* 
now that a suit is brought against him to recover the property 
it is submitted that he, having suffered loss from beinsr denr 
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of possession of part of the property, Is not to continue to suffer 
loss by the mortgagor being allowed to recover the property 
on payment of only the principal money advanced. The Transfer; 
of Property Act is not exhaustive as to the law ; it expressly 
states that it is intended to amend part of the law. The appel- 
lant, therefore, should not suffer for failing to exercise his rights 
under section 68, which merely gives an additional remedy to the 
mortgagee. Moreover, in Oudh if there is no express law on any 
point, the case is to be decided according to equity and good con- 
science. The case of Narain Singh v. Shimbhoo Singh, (1) was 
referred to. Redemption should only be decreed on payment by 
the respondent, for the time during which the appellant was 
not in possession of the entire mortgaged property, of interest 
at 2 per cent, per month on Rs. 5,600, calculated up to the time of 
redemption, or on payment of a sum equivalent to the profits 
of that portion of the mortgaged property the possession of 
which was not secured to the mortgagee. The decree of the 
Judicial Commissioner is also erroneous in awarding possession 
of six villages, though possession of five only is claimed in the 
plaint. 

Mr. Herbert Cowell for the respondent submitted that the 
right construction had been put on the mortgage-deed by the 
Judicial Commissioner. The appellant was not entitled to put 
forward a contention which had never before been raised or sug- 
gested in the transaction until the respondent sued, and which, if 
successful, Would give him interest for a long period at 24 per 
cent. There was no defect in the respondent’s title, nor was 
|| by any cause subject to Lis control that the appellant had been 
deprived of possession of some of the mortgaged villages. The 
proper remedy of the appellant was to have had the arrangement 
altered in 1864, if he was then dissatisfied with it. He ought 
to have exercised his option then, when he knew there was no 
chance of his recovering the portion of the property of which he 
had been dispossessed : he must in fact be considered to have done 
so. He then elected to wait, and by such action he confirmed 
rather than repudiated the mortgage. The decree appealed from 
is, it is submitted, correct in allowing the respondent to redeem 
(1) (1S70) L L. R., I All., S25 (380, 332} : L. B., 4 L A., 15(21). 
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ob payment of no more than the amount of the principal sum 
clue on the mortgage* 

Mr. DeGruyther replied 

1902, July 22.—' Their Lordships 5 judgment was delivered 
by Sir Andrew Scoble 

The father of the respondent, one Indarjit Singh, a zauuV* 
dar of Ouclh, in the year 1851, mortgaged twelve villages in which 
he had proprietary rights to Raja Sarnam Singh, the; ancestor 
of the appellant, to secure an advance of Rs. 5,600* The mort- 
gage-deed is dated on the 15th of June, 1851, and. the material 
clause is in these terms : — 

<C I do hereby mortgage the following villages to the said 
Raja Sarnam Singh at Rs. 2 per cent, interest, and promise and 
put down in writing that until delivery of possession of the 
aforesaid villages to the Raja Sahib mentioned above, I shall pay 
interest at the rate of Rs. 2 per cent, on the abovementioned 
mortgage money ; that, until I pay up the sum of Rs. 5,600 on 
account of principal, with interest to the very last pie, Raja 
Sarnam Singh shall continue in possession and occupation (of 
the aforesaid villages), and that I shall put forward no excuse 
or objection. 55 ' 

It may here be noted that the learned Judicial Commissioner 
found that possession of the entire mortgaged property was 
delivered to the mortgagee on the execution of the mortgage, 
and that this finding was not disputed before their Lordships. 

By an instrument of even date with the mortgage deed, 
Raja Sarnam Singh the mortgagee leased to the mortgagor, 
Indarjit Singh, six of the mortgaged villages at a consolidated 
rental of Rs. 2,801 per annum, less Rs. 800 per annum allowed 
to the lessee as nankar. The lease was to take effect from the 
11th of September, 1851. 

On the 18th of September, 1853, one Hanuman Prasad 
obtained a kabuliat from the King of Oudh of the fcaluqa of 
Bhawan Shah pur, in which the twelve mortgaged ■ villages iyreteo 
"included, and forcibly ; dispossessed ;■ Raja Sai‘nam.f,Siiigh,'fJhe’;^ 
mortgagee and previous Icabuliat-holder. The circumstances of 
this transaction are not very clear ; but Charan Singh, one of the 
witnesses for the plaintiff, gives a characteristic explanation ;~ 
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u In Nawabi might was the right, and Imbuliats were executed 
by anyone. There was none to hear any .grievances, and the 
habuliatdar forcibly ejected the previous holder, 79 Whatever 
his title may 'have been, Hanuman Prasad remained in possession 
nqtil the annexation of Oudh by the British' Government' in 
1856, 

The procedure adopted by that Government for the pur- 
pose of ascertaining rights of property in land in the territo- 
ries annexed is matter of history, and has frequently formed 
the subject of consideration by this Committee. The first sum- 
mary settlement, was made with the persons actually in poss- 
ession, and decided nothing as to ownership. At the second 
summary settlement, which was made in 1858, on the basis 
of proprietary right, the name of Indarjit Singh was entered 
in respect of the five villages now in suit, while of the remain- 
ing seven villages of the twelve originally mortgaged, six were 
entered in the name of the Taluqdar of Bhawan Shah pur, 
and one (Poorab Adhar) in the names of Hubdar Singh and 
Suk ram Singh, who claimed under a mortgage of earlier date 
than that to Sam am Singh. On the 11th of December, 1858, 
Sarnarn Singh filed a petition in the Settlement Court, praying 
that the settlement of the whole twelve villages might be made 
with him ; but his application appears to have been made too late, 
for it was ordered that “as the settlement of this village is over, 
and the applicant did not appear at the time the settlement was 
going on, and as it appears from the application and the state- 
ment of the applicant that this matter relates to a mortgage, 
hence it, is ordered that if the applicant has any claim, he must 
sue in the Civil Court” 

Sarnarn Singh took no proceedings in the Civil Court and 
no further action was taken until the regular settlement, which 
was made in 1864, when both mortgagor and mortgagee claimed 
to be proprietors of the twelve mortgaged villages. After inquiry 
the Assistant Settlement Officer, on the 3rd of June, 1864, decreed 
proprietary right of the five villages now in question in 
favour of Indarjit Singh, and directed that Raja Sarnarn 
Singles name be entered as in possession under the mortgage bond 
of the 15th of June, 1851, while Indarjit Singh was declared 
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ceui on the abovernentioned mortgage-money ”, and 'the subse- 
quent words “ until I pay up the sum of Es. 5,800 on account 
of principal, with interest to the very - last pie/* must be read 
to refer to interest as previously stipulated, namely, until posses- 
sion was given of the mortgaged property, The mortgage was 
of the class known as usufructuary mortgages, which are not 
uncommon in India, and in which possession of the mortgaged 
property is delivered to the mortgagee who takes the rents and 
profits in lieu of interest or in. payment of the mortgage-money/ 
or partly in lieu of interest and partly in payment of the mort- 
gage-money [Act IV of 1882, section 5S(d)~\» In this case the 
arrangement between the parties was completed by the execu- 
tion of a lease, under which the mortgagor became the tenant 
of the mortgagee, and paid rent in lieu of interest* Under such 
a mortgage the mortgagee takes his chance of the rents and profits 
being greater or less than the interest which might have been 
reserved by the bond, and the mortgagor is entitled to redeem on 
repayment of the mortgage-money. 

But it was contended that, although possession of the twelve 
villages originally mortgaged was given at the time of the execu- 
tion of the mortgage, the reduction of their number to six in 
1858 by the grant to Hauuman Prasad, and to five by the 
settlements of 1858 and 1864, constituted a failure on the part of 
the mortgagor to secure to the mortgagee possession of the mort- 
gaged property, winch entitled the mortgagee to claim interest 
in lieu of the rents and profits of the property of which he was 
dispossessed. In the opinion of their Lordships, it is a sufficient 
answer to this argument to say that the mortgagee appears to have 
acquiesced m his dispossession by Hanuman Prasad (as to which 
ho probably had no alternative), and that the decisions of the 
Settlement Courts in 1858 and 1864 were final as to the owner- 
ship of the mortgaged property. As the learned Judicial Com- 
missioner observes, the mortgagee was well aware in 1864 that 
he could not possibly recover possession of the villages * * 

which were settled at the second summary settlement He 
brought no suit then, or at any time subsequently, to recover his 
mortgage-money, but appears to have remained satisfied for 81 
years with the diminished security, and the possession of the 
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remaining villages.” It may be added that be made no attempt to 
enhance the rent of the villages which were left to him,: and that 
they Constitute an ample security for the whole amount of his claim. 

In the judgment of the Judicial Commissioner, it is inadvert- 
ently stated that the villages now in suit are six in number ; 
but this is erroneous. As already pointed out, at the Settlements 
of 1858 and 1864, Iadarjit Singh was confirmed in the proprie- 
torship of five only, and the decree must be varied accordingly. 
Their Lordships will therefore humbly advise His Majesty that 
the decree of the Court of the Judicial Commissioner of Oudh, so 
far as it relates to the five villages of Hargaon, Abed, Mach aria, 
Bahadurpur, and Poorab Pershad Badal, should be confirmed, 
and this appeal dismissed. The appellant must pay the respon- 
dent’s costs of this appeal. 

Appeal dismissed . 

Solicitors for the appellant— Messrs. T. L. Wilson & Co. 

Solicitors for the respondent — Messrs. Barrow , Rogers , & 
NevilL 
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FULL BENCH, 


Before Sir John Stanley, Knight> Chief Justice , Mr. Justice Banerji , and 
Mr. Justice Bnrhiit . 

JAMNA BIBI (Applicant) i . SHEIKH JHAU and another 
(Opposite Parties).* 

Civil Procedure Code , sections 2, 372, 58S( 21} — Application to he brought 
on to record of appeal as assignee of deceased appellant— Applied" 
Hon rejected — No appeal from order rejecting application. 

BCeld that no appeal would lie from an order rejecting the application of 
a person who claimed to be brought on to the record of an appeal as being the 
assignee of the deceased sole appellant. Lalit Mohan Bog v. Sh chock Chand 
Choiodhry (I) followed. MoH Bam v. Ewidcm Bed (2) overruled. Lido 
Mali v. Gaya Prasad (3) explained and distinguished. 

The facts out of which this appeal arose were as follows : — 
One Musammat Bholi Bibi brought a suit against: Sheikb 
Jhau anti Bnijnath Prasad for a :deciaration’vtba^::certaib prbpbrtj’' 

* First Appeal No. 524 from au order of W. Tudbuil, Esl., District Judge 
of Gorakhpur, dawd fcho J7ch August, 1HCU. 

UJ (1900) i C. W. NT., 403. (2) (1000) I. L, B., 22 All.. 330. ■ : 

(3) (1893) I, L. B., 19 All, 148. ' 
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was not liable to be sold in execution of a decree obtained 
by Baijnath Prasad against Sheikh Jhan. The Court of first- 
instance dismissed the suit. Mosammat Bholi Bibi appealed. 
Whilst the appeal was pending she, by means of a parole gift, 
assigned all her rights in the subject-matter of the suit to one 
Slusammat Janina Bibi. After this alleged assignment Musam- 
mat Bholi Bibi died. Musammat Jamna Bibi thereupon applied 
that her. name should be brought upon the record in place of 
that of Musammat Bholi Bibi as the latter’s legal representative 
by virtue of the oral gift which she alleged Musammat Bholi 
Bibi had made in her favour. This application was refused by 
the District Judge, and against such order of refusal Musammat 
Jarnaa Bibi appealed to the High Court. 

> At the first hearing of this appeal before a Division Bench 
(Banerji and Aik mars-. JJ.) a preliminary objection was taken 
by the vakil for the respondents that no appeal lay. This objec- 
tion was supported by the ruling of the Calcutta High Court in 
LaMt Mohan Roy v. Shebook Ghand Chowclhry (1). The 
appellant relied upon the ruling in Mali Ram v. Kundan Lai 
(2). This latter ruling supported the appellant’s position, but 
the Division Bench entertained doubts as to its correctness, and 
accordingly directed that the appeal should be laid before the 
Chief Justice in order that a larger Bench might bo appointed to 
decide it. In accordance with this recommendation a Bench 
consisting of the Chief Justice and Banerji and Burkitfc, JJ, was 
appointed, and the appeal was reheard. 

On this hearing Munshi Gohind Prasad , for the respondents, 
raised a preliminary objection that no appeal lay, the order in 
question being neither a decree within the meaning of section 2 
of the Code of Civil Procedure nor an order appealable under 
section 588 of the Code. Only orders under section 372 of the 
Code disallowing objection are appealable, and not orders reject- 
ing applications under that section. The order in question 
is not an adjudication which, so far as the Court expressing it 
is eo nee coed , decides -the suit or- appeal; hence no appeal lies. 
Reference was made to the case ot Led hi Mohan Roy v* 8 h ebook 
' MG hand Chow dhry ( 1). ' , q w ■ ' 

(1) (1900) 4 0. W. N., 408, (2) (1900) t L. E., 22 All, 380, 
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Maulvi Muhammad Ishaq , for the appellant, contended that 
the application made by Musammat Jarana Bibi to be brought 
upon the record in place of Musammat Bholi Bibi on the ground 
that she was the assignee of the latter was an application under 
section 365 of the Code of Civil Procedure, and the order of the 

e 

Court disallowing such application was an order under section 
367, from which an appeal would lie by virtue of section 
588(18). The term i£ legal representative was wide enough to 
include an assignee ; and all orders deciding questions legiti- 
mately arising under section 367 are appealable under section 
588(18). Section 865 does not specify, and therefore limit, the 
grounds upon which an application can be made by the legal 
representative : an assignment would be as good a ground as 
succession by right of inheritance. Even if the order falls under 
* section 372, it must be deemed to be a decree and would be 
appealable as such, I rely on the ruling in Moil Ram v. 
Kundan Lai (1). 

The judgment of the Full Bench was as follows:— 

In this case one Musammat Bholi Bibi instituted a suit 
against Binda Prasad and Sheikh Jhau, her son, for a declaration 
that certain shares in two villages were not liable to he sold in 
execution of a decree obtained by one Baijnath against her son, 
Sheikh Jhau. The lower Court du missed the suit, and there- 
upon Bholi Bibi appealed, but died before the determination of 
the appeal. Musammat Jam mi Bibi applied to the Court to bo 
brought on the record in the place of Bholi Bibi, alleging that 
she was the assignee of the shares in the property in dispute 
under a parole gift made to her by Bholi Bibi prior to her death. 
-The District Judge found that the alleged assignment was not 
proved, and refused the application. Hence the present appeal. 

The appeal came before a Bench of this Court, when a preli- 
minary objection was taken by the learned vakil for the re. pon * 
dents to the hearing of the appeal, on the ground that the order 
of the District Judge being one under section 372 of the Code 
of Civil Procedure, and not being one disallowing an objection 
made under tout section, no appeal lay. There is a conflict in' 
the rulings of a BenJSi of this High Court in the ease of J foil 
\ ' . : 0} (1WJ I. L. R., 23 All* 380 . ' , , 


Javna 

Bibi 


VOL. XXiV.J 


ALLAHABAD SERIES. 


Ram v. Kundan Lai (1), and of a Bench of the High Court at 
Calcutta in the case of Lalit Mohan Roy v. Shebock Okand 
Ghowdhry (2). The Bench before whom the present appeal 
came considered that the decision in the former case was open 
to^ grave doubt, and thought it desirable to have the appeal 
referred to a larger Bench for determination. Accordingly the 
appeal has come before us. 

In the case of Moti Ram v. Kundan Lai , to which we have 
referred, the facts were as follows : — A defendant, pending suit, 
made an assignment of his interest therein. No application was 
made by the assignees or the assignor to have the assignees 
brought on the record, and the suit was decided ex parte 
unfavourably to the assignees. Thereupon the assignees filed a 
memorandum of appeal, claiming to be entitled to file an appeal 
under the circumstances set forth in their memorandum. Their 
application was supported by the assignor, who disclaimed all 
interest in the subject-matter of the suit. The District Judge 
treated the application for leave to appeal as if it were an appli- 
cation properly made under section 872 of the Code of Civil 
Procedure, but in his final order recorded that the applicants 
applied to be allowed to appeal under no section whatever ; and 
because they had taken no steps to have their names entered 
apparently before the" decree was passed, held that they had no 
locus standi then, and he accordingly rejected the application 
for leave to appeal. On appeal the matter came before a Divi- 
sion Bench of this Court, which held that the District Judge was 
wrong in refusing the application, and that section 372 clearly 
applied to such a ease. In arriving at this conclusion they 
adopted the decision in the case of Indo Mali v* Gaya Prasad 
(8j as being an authority upon the question, and held that an 
appeal did lie from an order rejecting an application made 
under section 372. 

In the case of Indo Mali v. Gaya- Prasad the facts were 
shortly as follows i— — Gaya Prasad unci another hud obtained a 
decree for sale on a mortgage against one Chaudhri Raj Kaa- 
war. who was the husband of Rani Indo Math After the death 

(I) (1900) X. L. 11., 23 All., 3S0. (2) (1900) 4 0. W.BT.,403, 

1 M ' (8) (1896) L t, R,, 19 All, 143, 
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,t be 1 . property , to which the decree applied had devolved upon 
per under the will of one Eaui Luc I mi in Knar, to whom it had 
been transferred on the 19th of September, 1895, and praj-ing 
that she might be made a party to the execution proceedings,^! 
that under section 87 of the Transfer of Property Act six 
months* time might be granted; to her. in which to make arrange- 
ments for satisfying the decree. Upon this application the 
Subordinate Judge passed the following order “ This is not an 
application on behalf of a party to the suit, but on behalf of a 
third person. Time has been granted .twice.'. It cannot be 
granted now* It. is ordered that .the application be rejected/* 
On appeal from this order to the High Court, Edge, ,C.J. 
and Blair, J. ? set aside the order holding that it was a decree 
t within the meaning of section 2 of the Code, and that an appeal 
lay from it. In the course of 'their judgment the learned Judges 
: observed : — ({ It appears to us that the dismissal',, of 'her, 
(Rani Indo Mali's) application was' an adjudication on the 
representative 'right which she claimed, and as an order under 
section 872 dismissing an application is not an order specified in 
section '588/ the order dismissing her application ■would, be a 
decree, as that word is defined in section 2. of the Code of Civil 
Procedure, and in our opinion an appeal lay the/ case coming 
within section 244 of the GochP It is to be observed in this 
case that a decree had already been obtained, and consequently 
the application of the .appellant came within section 244, the 
' question,: being, one' between the parties to the suit in 'which the 
; decree : was' passed, ''civ’thexr representatives, and -'relating; 'to 'the 
execution/ discharge or 'satisfaction of; the decree. or; to" the stay, of 
the-eiecutioh thereof;. . It appears 'to, 'have "escaped, the' ''notice; of 
';''the:;Beneh ; wliich:;deeided the case;,o'f,>ifo^i .Kutfydavi : Lal 

that the case of Indo Mail v.* Gaya Pfumd was one coming 
; : withi l n, : 'sectio'ii '.244cof;th^ do 'the, ease Is; 

misleading, m it contains an reference to the fact that a chmiw in 
vfhe -suit' Lacl alfeady.fe^ the case : thefeKreyfeli, 

under the provisions of section 2LL It would appear from it 
. that tlie Court decided that an appeal lay from an order dismiss- 
ing an application under section 372 in all eases, but it did not 
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' do so. Whether it properly treated the question as one coming 1902 
within section 372 at all is open to doubt. Jabot a 

Now the order dismissing the application under section 372 B J Br 
now appealed against is, in our opinion, clearly not a decree Sheikh 

within the meaning of section 2 of the Code of Civil Procedure; JsrAtr ‘ 

’ although it amounted to an adjudication upon the right claimed 
by the appellant to be made a party to the suit, it was in no sense 
an adjudication which decided the suit so far as regards the Court 
expressing it. The suit has not yet been decided. It may be, so 
far as we know, that some party who is in a position to estab- 
lish his right as assignee may apply to the Court, and have his 
name added to the record and proceed with the disposal of the suit. 

The order clearly does not come within section 588 (sub-section 
21) ? inasmuch as it was not an order disallowing an objection 
under section 372. But then it is contended that the application 
is in reality an application under section 365 of the Code which, 
in the case of the death of a sole plaintiff or sole surviving 
plaintiff, enables the legal representatives of the deceased, where 
the right to sue survives, to appeal to the Court to have his name 
entered on the record in place of the deceased plaintiff. This sec- 
tion is clearly, in our opinion, not applicable, inasmuch as the 
appellant here is not the legal representative of the deceased 
plaintiff, as she does not in law represent the estate of the deceased. 

Her claim is that of an assignee, and not that of a legal represen- 
tative, This question recently came before a Bench of the High 
Court at Calcutta in the case to which we have referred of Lalit 
Mohan Roy v* Sheboch Chand Chowdhry , in which the facts 
were in all respects similar to the facts of the present case, when 
it was held by a Bench consisting of Rampini and Wilkins, JJ., 
that an order disallowing an application of a person claiming 
under section 372 to be made a party defendant as assignee of 
the defendant was not a decree within the meaning of section 2 
of the Code, and that no appeal lay against such an order. We 
: concur in this ruling. , It is difficult to understand why an 
appeal is not allowed in such a case when an appeal is expressly 
' permitted when an order is passed disallowing objections under 
; section 372. Great hardship, may no doubt arise from the 
fact that there is no such appeal.. This is, however, not a , 
b; V 76- 
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consideration which can weigh with us in interpreting the law. 
For the foregoing reasons we allow the preliminary objection and 
dismiss the appeal with costs. 

Appeal dismissed. 
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Before Sir John Stanley , Knight , Chief Justice and Mr. Justice Saner ji . 

SHAM DAS anb another (defendants) >o. BATUL BIBI (Plaintiff).** 
Mortgage— Usufructuary mortgage of zamindari and sir — Loss hy mart* 
gag or of proprietary rights^-Mortgage to talc e effect against ex-pro- 
prietary rights of mortgagor— Mortgagor not entitled to relinquish 
ex-proprietary rights to the zamindar — Act No . XII of 1881 ( Nr W. 
P. Bent Act J, section 31. 

A zamindar having mortgaged by way of usufructuary mortgage bis 
zamindari together with bis sir land, lost bis zamindari rights and became 
an ex- proprietary tenant of the sir. Held that the usufr uctuary mortgage did 
not become ineffectual, but took effect as a mortgage of the ex-proprietary 
rights. Moody v. Mathews (1), Hughes v. Howard (2), Trump er v. Trum - 
per (3), Khiali Bam v. Nathu Lai (4) and Suhru v. Tafazml Husain Khan 
(5) referred to. 

Held also that in such a cage as above the mortgagor, ex-proprietary 
tenant, could not to the prejudice of the mortgagee, surrender to the zamindar 
bis ex-proprietary interest. Badri Prasad v. Sheo Lhian (6) referred to. 

The facts of this case are fully stated in the judgment of 
the Court. : ; V.. ' 

Mr. 0. W. Dillon, for the appellants. 

Maulvi Ghulam Mujtaba, for the respondent. 

Stanley, C.J. and Banebji, J.— One Rajab Ali was entitled 
to a share of zamindari property and sir lands appertain- 
ing to it. On the 25th of January, 1890, he mortgaged it to 
the plaintiff, and in the years 1893 and 1895 he also granted 
usufructuary mortgages in favour of the defendants of the same 
property. The defendants brought a suit for possession as 
mortgagees on foot of their earlier mortgage, and obtained a 


» Second Appeal No. 462 of 1900 from a decree of Syed Muhammad Ali, 
District Judge of Jaunpur, dated the 7th February 1900, reversing a decree of 
Babu Srish C bandar Bose, Subordinate Judge of Jaunpur, dated the 29th 
September 1899. 

£> £801) 7 Yes., 174. (4) (1893) I. L. S., 15 All., 219. 

£858) 25 B 575. (5) (1894) 1. L. K, 10 All., 398. 

W ( ,8 '*9 u K-. 8 Ch., 870. (8) (1896) I. L. R,, IS Ali., 354. 
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decree on the 4th of January, 1894, and on the 2nd March, 1902 
1894, got possession of the air lands. The plaintiff brought a Sham Das 
suit on foot of her mortgage impleading both Rajah Ali and the tjjj 

defendants, and on the 24th of June, 1895, obtained a decree Bibi. 

for sale, which decree was made absolute on the 15th of Febru- 
V ary 1896. At the auction sale held in execution of her decree, 
the plaintiff purchased the property on the 20th of August, 1896, 
and obtained possession on the 25th of February, 1897. Upon 
this sale Rajab Ali became ex-proprietary tenant of the sir lands, 
and he, on the 15th of January 1898, relinquished his ex-pro- 
prietary rights in favour of the plaintiff. This, the defendants 
maintain, Rajab Ali had no right to do. The plaintiff instituted 
the suit out of which this appeal has arisen for possession of the 
sir lands, alleging that the defendants had ejected the sub-tenants 
from a portion of such lands, and had obtained possession of such 
portion, and that they had obstructed the plaintiff in realizing 
the rents of other portions of the sir lands. The main defence 
was that Rajab Ali’s ex-proprietary right in respect of the sir 
land became vested in the defendants as usufructuary mort- 
gagees, and that he was not competent to relinquish this right in 
favour of the plaintiff to the detriment of the defendants, and 
so the relinquishment was void as against the defendants. , 

The Subordinate Judge upheld this defence, and decided that 
Rajab Ali could not, to the prejudice of his mortgagees, the 

defendants, relinquish his ex-proprietary holding. He held that 

the plaintiff by her prior purchase acquired only the zamindari 
interest of Rajab Ali, and that the defendants were in possession 
of the sir lands, not as mortgagees of the proprietary right of 
Rajab,Ali, which alone passed to the plaintiff, but as mortgagees of 
his ex-proprietary rights. He quotes the case of Karamat Khan 
v. Samiuddin (1) in support of his view. On appeal the District 
Judge reversed the decree of the lower Court, holding that, 
inasmuch as no lease was granted of his occupancy holding by 
Rajab Ali as an ex-proprietary tenant, there was nothing to 
prevent him from availing himself of the right to relinquish his 
holding if he chose to do so. “ No authority,” he says, has been 
pointed out for the contention that the defendants respondents 
(1) (1886) I. L. R , 8 All., 405. 
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1902 ' became mortgagees of the ex-proprietary rights of Eajab All 
B h a ' m" Das ' ^ reason ^ xe proprietary rights of Eajab Ali having been 
v . sold subsequent to the mortgage. The intention of Eajab Ali 

could never have been to mortgage bis eultivatory rights as an 
ex-proprietary tenant. What Eajab Ali himself did not possess 
at the time of the mortgage to the defendants he could not trans- 
fer. It is therefore not sound to contend that the mortgage by 
Eajab Ali in favour of the defendants included the mortgage of 
his occupancy rights as an ex-proprietor as well as his proprietary 
rights. ” In another part of his judgment he says : — u It cannot 
for a moment be supposed that the defendants respondents 
acquired the same rights as Eajab Ali acquired as an ex-proprie- 
tor after his proprietary rights had been sold ; for such acquisition 
of occupancy rights was prohibited by section 9 of the Eent Act.” 

We are unable to agree in the view taken by the learned 
District Judge. The defendants were in possession of the sir 
land under and by virtue of their usufructuary mortgage. When 



VOL. XXIV.] 


ALLAHABAD SERIES. 


ture of the original lease or by other means, the owner of the 
mortgage or charge will have the benefit of the new lease for the 
purpose of his security, and yet the mortgagor could not at the 
time of the mortgage have transferred the new lease to the mort- 
gagee as it was not in existence— Moody v. Mathews (1), Hughes 
» v. Howard (2), Trumper v. Trumper (3). It appears to us, 
therefore, clear that the ex-proprietary interest acquired by Rajab 
Ali in place of his proprietary interest in the sir land became 
subject to the defendants* mortgages. 

Assuming this to be so, the next question is whether Rajab 
Ali was justified in relinquishing his ex-proprietary holding in 
favour of the plaintiff. In our opinion he was clearly not enti- 
tled to do so. It is a well-recognised principle of law that a 
man shall not derogate from his own grant. The effect of the 
relinquishment of his tenancy by Rajab Ali, if the relinquish- 
ment were valid, would be not merely to impair the security 
of the defendants, but to altogether destroy it. The principle 
to which we have referred is recognised in the case of Badri 
Prasad v. Sheo Dhian (4), in which case it was held that where 
an occupancy tenant grants a lease of land forming part of his 
occupancy holding for a term of years, he cannot, during the 
subsistence of such term, relinquish his holding to the zamindar 
so as to put an end to his lessee’s rights under the lease. The 
principle applies to the case of a mortgage as well as to the case 
of a lease. : ' ^ „ . : 

It only remains to consider whether section 9 of the Rent 
Act precludes the defendants from relying on the defence which 
has found favour with the lower appellate Court. It was laid 
down by a Full Bench of this Court in the case of Kkiali Earn, 
v. Nathu Lai (5), that the second paragraph of section 9 of 
Act No. XI f of 1.881 did not apply to a usufructuary mort- 
gage. The learned District Judge evidently overlooked this 
authority. The present case is unlike the case of Suhru v. 
Tafazzul Husain Khan (6), in which an occupancy tenant gave 
a simple mortgage of his land, and the mortgagee brought a suit 
on his mortgage, and obtained a decree for sale under section 
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38 of Act No. IV of 1882, and upon sale under the decree pur- 
chased the land himself, and obtained possession of it. This was 
clearly obnoxious to the provisions of section 9 of Act No. XII 
of 1881, and not binding on the landlord. 

For the foregoing reasons we allow the appeal, set aside the 
decree of the lower appellate Court, and restore the decree of the 
Subordinate Judge dismissing the plaintiff’s claim with costs. 
The appellants will have their costs in all Courts. 

: ; ' Appeal decreed . 


THE INDIAN HAW . REPORTS, 


Batto 

Bibi. 


Before Mr. Justice Banerji and Mr. Justice AiTcma-n . 

ADI AHMAD (Judment-debtor) v, NAZI BAN BIBI (Dbcbee-hoedbr).* 
Act No. IV of 1882 ( Transfer of Property Act), sections 86 and 87— 
Application for order absolute under section 87 —Execution of decree 
—Limitation— Act Mo, XV of mi (Indian Limitation Act), schedule 
it, articles 178 and 179.' 

An application for an order absolute under section 87 of the Transfer of 
Property Act, 1882, is an application in execution of the decree under section 
86 of tbe Act, and is governed as to limitation by article 178 of the second 
schedule to the Indian Limitation Act, 1877, tbe time from which limitation 
begins to run being the date fixed by the decree under section 86 for payment 
of the mortgage money. 

Kedar Math v. Lalji Sahai (1), Oudh JBehari Lai v. Mageshar Lai (2), 
Chunni Lai v. BLarnam Las l 3), Bar meshri Lai v. Mohan Lai (4), Bha.g* 
wan Bamji Mar wadi v. Gann (5), Muhammad Sul eman Khan v. Muhammad 
Tar Khan (6), Chhedi v. Lain (7), Bam Samp v. Ghaurani (8) and Manhir 
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refused to take any steps towards the execution of the decree, 
and that she (Naziran Bibi) alone had paid off the incumbrances 
mentioned in the decree. This application was resisted on two 
grounds— first, that it was barred by limitation, and secondly, 
that Naziran Bibi alone was not competent to apply. The 
Court of first instance (Subordinate Judge of Ghazipur) over- 
ruled the plea of limitation, and, at the suggestion of the appli- 
cant’s pleader made an order absolute for foreclosure in respect 
of Naziran Bibi’s share alone. The judgment-debtor appealed, 
and the lower appellate Court (Officiating District Judge of 
Ghazipur), while agreeing with the Court of first instance on the 
question of limitation, set aside the order on other grounds and 
remanded the case under section 562 of the Code of Civil Proce- 
dure. Prom this order the judgment-debtor appealed to the 
High Court, again raising the plea that the application made by 
Naziran Bibi was time-barred, 

Mr. X Simeon, for the appellant. 

Mr. Muhammad Raoof and Munshi Haribam Sakai , for 
the respondent. 

Banebji, J. (AikMAN, J., concurring),— The respondent, 
Musammat Naziran Bibi, and one Bismillah Bibi, obtained a 
decree for foreclosure against the appellant under section 86 of 
the Transfer of Property Act, 1882, on the 27th of November, 
1897. For the payment of the mortgage money the decree 
allowed a period of six months, which expired on the 27th of 
May, 1898. ■ On the 23rd' of May, 1901, Musammat Naziran 
Bibi applied under .section 87 of the Act for an order absolute 
for foreclosure. That application was resisted on two grounds 
— first/ that it was barred by limitation ; and secondly, that 
Naziran Bibi alone was not; competent to make it. The. plea 
of limitation has been overruled by both the Courts below. 
With reference to the other plea, the lower appellate Court has 
reversed the order of the Court of first instance, and remanded 
the case, to that Court under section 562 of the Code of Civil 
Procedure. From this order of remand the present appeal has 
been brought o ; 

ht The plea of limitation has been repeated before' us, and it is 
■ ^aihiA'iba@(eir i schedule of the Indian 
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Limitation Act, limitation should he computed from the date of 
the decree under section 86, and not from the date on which, 
according to that decree, the mortgage money was payable. 

According to the rulings of this Court an application for an 
order under section 87 of the Transfer of Property Act is an 
application in execution. In Keclar Nath v. Lalji Salmi (i), it 
was held by a Full Bench that the order mentioned in that 
section is an order in execution of the substantive foreclosure 
decree. It necessarily follows that an application for such an 
order is an application in execution. This view was upheld in 
the later Full Bench case of Ondh Behari Lai v. Nageshar Lai 
(2). In that case it was held that an application for an order 
absolute for sale under section 89 is a proceeding in execution, 
and subject to the rules of procedure governing such matters. 
The ruling in Kedar Nath v. Lalji Sahai was approved of, and 
although/ as stated above, the case was one to which section 89 
applied, reference was made to section 87, and the same rule was 
held to apply to applications under both the sections. Following 
the principle of these rulings and of the decision in Ghnnni 
Lai v. Sarnam Das (3), it was held in Parmeshri Lai v. 
Mohan Lai (4), that an application for an order under section 
87 of Act No. IY of 1882, is an application in execution to 
which the provisions of the Limitation Act apply. With this 
view we entirely concur. 

The next question which we have to consider is, what is the 
period of limitation governing an application under section 87, 
and what is the date from which limitation should be com- 
puted ? It is contended on behalf of the appellant that the limi- 
tation applicable is that prescribed by art. 179 of the ^second 
schedule, and that it should he computed under the first para- 
graph of the 3rd column of that article, from the date of the 
decree under section 88. In support of this contention the 
rulings .in Ghnnni Lai v. Ham am Das ;(8) y aoc l, y rPdtmmhrP'' 
Lai v. Mohan Lai (4), and the dictum of Parsons, A. (X J. 
and Banade, J., in Bhagwan Mamji Marwadi v. Gann (5) 
have been referred to. It is conceded that the only paragraph 


Cl) (1889) I. L, E., 12 AIL, 61. (3) (1 898) L t, XL, All.. 302. 

(2) (1890) I. b R., 13 All , 278. (4) (X89B) I. L 1L, 20 All ? 357. 

(5) (1899) L L. R., 23 Bom 644. 
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of art 179, which is, if at all, applicable to the present case, is 
the first, the other paragraphs having no application. Now, 
there can be no doubt that the decree or order referred to in that 
paragraph must be a decree or order which, on the date of it, is 
capable of execution, and that the terminus a quo under that 
paragraph cannot be a date on which the decree or order is not 
executable. This was held. in Muhammad Suleman Khan v. 
Muhammad Yar Khan (1) and in the recent case of Ghhedi v. 
Lain (2). A decree for foreclosure under section 86 of the 
Transfer of Property Act, which, in compliance with the provi- 
sions of that section, fixes a date for payment of the mortgage 
money, cannot be enforced before the expiry of that date. This 
is clear from the terms of section 87. Under that section the 
plaintiff may apply for an order absolute for foreclosure if pay- 
ment is not made as directed by the decree under section 86. 
An application under section 87 cannot, therefore, be made on 
the date of the decree under section 86, and from the very 
nature of things limitation cannot run against the applicant from 
that date. Consequently the first paragraph in the third column 
of art. 179 cannot apply to an application under section 87. It 
is true that in the cases mentioned above art. 179 was referred 
to, but the real question was that of the applicability of the 
second schedule of the Limitation Act. In the two cases decided 
by this Court, the date fixed in the decree for the payment of the 
mortgage money had long expired before the date of the appli- 
cation under consideration. It was not, therefore, necessary to 
decide in those cases what was the terminus a quo for purposes 
of limitation. One of us was a party to the ruling in Ghunni 
Lai v* ffarnam Das (3), and is in a position to state that no 
question arose in that case as to the date from which limitation 
should be computed. In Parmeshri Lai v* Mohan Lai (4), the 
learned Judge, Burkitt, J., after holding that an application 
under section 87 of the Transfer of Property Act was an appli- 
cation in execution to which the provisions oi art. 1/9 of scb, ii 
of the Limitation Act applied, observed as follows : — <( It is 
admitted that a period of more than three years has elapsed 
between the date of the decree .and the date of the application*. 

(1) (1894) I. L. R„, 17 AIL, 39* (3) (1893) I. L. B.,-20 All., 302. 

(2) Weekly Notes, 1902, p. 60. (4) (1398) I, L. R., 20 AIL 387* 
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» 19 02 The application was therefore time-barred when made.” The 
Am 'ahmIb learned vakil for the appellant -relies. upon these, observations as 
supporting his contention that limitation ■ should be computed 
from the date of the decree. We have, however, the authority 
of our brother Burkitt for stating that he did not decide, and 
did not intend to decide, that the starting-point for computing 
limitation is the date of the decree under section 88, as the 
question did not arise for consideration. In the Bombay case to 
which we have referred the point was not decided. For the 
reasons we have stated above, we are unable to hold that limita- 
tion rims, in a case like this, from the date of the decree. 

As art 179 of the second schedule of the Limitation Act 
does not govern the application of the respondent, we have to 
-determine what other article is applicable. In our opinion the 
application in question is governed by art, 178, that being the 
article which prescribes the limitation for an application for 
which provision is not made in any other article in the schedule. 
The application being one in execution, it cannot be said to be 
an application to which the Code of Civil Procedure has no 
reference. It is no doubt an application under the specific pro- 
visions of section 87 of the Transfer of Property Act ; but it 
is to the Code of Civil Procedure to which we must look for the 
procedure by which it is governed. The learned vakil for the 
appellant referred us to the case of Ranbir Singh v. Drigpal 
Singh (1), in which art. 178 was held to be inapplicable to an 
application under the Transfer of Property Act. That was a 
case decided by a single Judge. In the later case of Ram 
Sarup v. Qhaurani (2), a Division Bench of two Judges, one 
of whom, it may be observed, was the learned Judge who had 
decided the case in 16 Allahabad, held art, 178 to be applicable 
to an application for a decree' under, section 90 of the Transfer 
of Property Act. We see no' reason for holding' the article to be : 
inapplicable to an application like the one before us, ' Aod'as lhe''" 
said application was made within . three ; years ' frqm ’ th Adate "on ' 
which the right to apply accrued, that is, from the date fixed in 
the decree under section 86 for payment of the mortgage money, 
the application was not time-barred. 

fl) (1893) I. li, E.j 16 All, 23. (2) (1899) L b. 11, 21 AIL, 453. 
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In oar opinion the third ground of appeal has no force, and 
the order of remand appealed against was a proper order. We 
dismiss the appeal with costs. 

Appeal dismissed. 
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Before Sir John Stanley , Knight, Chief Justice and Mr, Justice Banerji. 

GHANSHAM SINGH (Phaihtot) ». BA DIVA LAL abd ABOTHbb 
(Defbhdabts).* 

Hindu Law — Kin du widow— Alienation for legal necessity— Duty of per- 
son advancing money to Kindu widow — Burden of proof. 

If 3 mortgagee advances money to a Hindu widow holding a widow’s 
estate in the property mortgaged after making proper inquiry for the 
purpose of ascertaining that the money is required for legal necessity, it is 
not incumbent on him to see that the money he advances is applied to meet 
such legal necessity, nor is he bound to ascertain that every pice of the money 
so advanced is actually required for a legal necessity. Amar Hath Sal r. 
Asian Kmwar (1) referred to. 

The facts of this case sufficiently appear from the judgment 
oi the Court. 

Pandit Moti Lai Nehru and Mnnshi Qolcul Prasad (for 
whom Babu Sited Prasad Ghosh), for the appellant. 

Pandit Sunday Lai, for the respondent. 

Stanley, C.J. and Baner.ti, J.— This suit was brought by 
the plaintiff to have it declared that two mortgages, one made by 
the widow of Cbaran Singh and the other by his mother, were 
made without legal necessity and were void, and for possession 
and mesne profi ts. Charan Singh was the owner of the property 
in suit. After his death his mother Jai Kunwar was recorded 
as owner. On the 8th of January, 1877, the mother and the 
widow together hypothecated a share in the village Nawsnagir to 
Mvl-tn Gopal to secure a sum of Rs. 300. Madan Gopal sued 
upon his mortgage and obtained a decree, and at the auction sale 
Ishri Prasad, father of the defendants, purchased the property 
on the 23rd of August, 1892, Again, on the 7th of February, 
1881, the same parties mortgaged a share in another village 
called Kajrauth to one Murli Dhar. On his dea th the name of 

* Second Appeal No. 089 of 1900 from a decree of 1. G. Evans, Esq.,, 
Distrct Judge of Aligarf , dated the 13th of August, 1900, revcvs, ug a decree 
■of .Vaulvi Ahmard All Khan, Subordinate Judge or Angara, dated the 29th 
September, 180ib 

, , (1) (1802) 1. Lu R., U> All*, 420. 
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Ishri Prasad was entered in respect of the mortgaged property. 
The mother of Charan Singh died many years ago. His widow 
Dan Kunwar died on the 17th of November, 189b. After her 
death the present suit was instituted by the present plaintiff 
claiming to be the representative of Charan Singh. 

The defence to the suit was that the mortgage was made for 
legal necessity. The first Court held that the first mortgage was 
not made for any legal necessity, and in respect of the property 
comprised in that mortgage decreed the plaintiff’s claim. As 
regards the second mortgage, the first Court held that it was 
made for legal necessity to some extent, that is, that money to the 
amount of Us. 282 was required to meet a legal necessity ; that 
as regards the balance, there was no legal necessity for the loan, 
and accordingly gave a decree to the plaintiff for possession 'of 
the property comprised in the second mortgage subject to the 
payment of Rs. 282. Upon appeal the District Judge held on 
the evidence that both the mortgages were made to meet legal 
necessities. In regard to the first mortgage, the money was 
required to meet Government revenue and partition expenses, 
and in the case of the second mortgage the money was required 
to meet partition expenses, Government revenue, moneys expended 
on a well, and in the purchase of seed. Accordingly so finding 
he has dismissed the plaintiff’s claim with costs. 

It is now contended before us by the learned pleader for 
the appellant that the Distinct Judge ought to have found how 
much of the moneys advanced on foot of each mortgage were 
actually required to meet legal necessities. We are unable to 
follow him in this contention. If a mortgagee advances money 
after making proper inquiry for the purpose of ascertaining 
that the money is required for legal necessity, it is not incum- 
bent on him to see that the money which he advances is 
applied to meet such legal necessity, nor is he, in our opinion, 
bound to ascertain that every pice of the money so advanced is 
actually required for a legal necessity. In the case of Amar 
Nath Sah v. Aclian Kunwar (1) their Lordships of the Privy 
Council observed that in order to sustain an alienation of pro- 
perty by a Hindu widow having a widow’s estate, it must be 
(1) (1892) I. L. R, 14 All., 420, 
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shown that there was either a legal necessity for the ' alienation, 
or at least the grantee was led, on reasonable grounds, to believe 
that there was. There is nothing in their Lordships* judgment 
to suggest that there is any obligation on the lender in such z 
j3ase to satisfy himself that the entire money which he is advanc- 
ing is actually required for a legal necessity, provided he acts 
bond fide in the matter, and reasonably believes that the money 
is required to meet a legal necessity. This being our view the 
appeal fails and is dismissed with costs. 

Appeal dismissed . 
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Before Sir John Stanley ^ Knight } Chief Justice mid Mr* Justice Barter ji* 
^PARMANAND (Defendant) *>. DAtJLAT RAM and others (Plaintiffs).* 
Act Mo. IV of 1882 (Transfer of Property Act), sections § 7, 85, 99 

— Mortgage-— Sale under a decree of equity of redemption—- Mights 

of purchaser , the decree having become final, 

On the 22nd of March, 1881, one Nathu Earn mortgaged certain property 
with possession. On the 9th of May, 1881, the mortgagees leased the mort- 
gaged property to Nathu Earn, who, as security for the rent due from him, 
further pledged his equity of redemption. The original mortgagees died. 
The rent due under the lease fell into arrears ; and the successor in title of the 
mortgagees instituted a suit against the mortgagor to recover the amount 
due to him for arrears of rent by sale of the equity of redemption of the pro- 
perty. On the 27th of November, 1889, a decree for gale was passed, and on 
the 31st of March, 1890, an appeal against the decree for sale was rejected. 
The property was accordingly sold by virtue of the decree for sale, and was 
purchased by the successor in title of the mortgagees on the 20th of April, 
1891. The sons of Nathu Ram thereupon brought a suit, claiming proprietary 
possession of the property on the ground that the sale] of the equity of 
redemption was illegal and void, and conveyed nothing. to the purchaser. 

Meld that the sale having been the outcome of a suit under section 67 of 
the Transfer of Property Act, 1882, did not offend against section 99 of the 
Act, and that although, according to law as laid down by the High Court, the 
sale of an equity of redemption was not contemplated by the Transfer of Pro- 
perty Act, yet, inasmuch as the sale had taken place under a decree which had 
become final, it could not at that time be upset. Matadin Kasodhan v. 
EammSusain(l)un& Tam Qhand V* Imdad Husain (2) referred to. 

' The facts of this case sufficiently appear from the judgment- 
1 of the Court. , ; . : 

* pi rat Appeal No. 267 of 1901 from a decree of Maulvi Ahmad Ali Khan, 
Subordinate Judge of Aligarh, dated the 30th of June 1900. 

(1) (1891) L L. XL, 13 MU 432, ,(2) (1826) L L. R., 18 AIL, 325, 
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Babu Jogindro Nath Chaudhri and Pandit Sundar Lai, 
for the appellant. 

Pandit Baldeo Bam, for the respondents. 

Stanley, C.J. and Banebji, J.— The plaintiffs, respon- 
dents, who are the sons of one Nathu Ram, brought this, suit for^ 
proprietary possession of 7§ shares out of 10 biswas in mauza 
Nagla Sada under the following circumstances ' On the ‘22nd 
of March, 1881, Nathu Ram mortgaged with possession 7J shares 
to the predecessors in title of Parmanand, the defendant appellant, 
to recover a sum of Rs. 4,600 and interest thereon, and on the 
9th of May, 1881, the same parties granted a lease of the same 
property to Nathu Ram. Nathu Ram, as security for the rent 
payable under the lease, mortgaged the property to the lessors. 
The predecessors in title of the defendant appellant died ; rent- 
fell into arrears under the lease, and the defendant appellant 
instituted a suit against Nathu Ram to recover the amount due 
to him for arrears of rent by sale of the equity of redemption oi 
the property. On the 27th of November, 1889, a decree for sale 
was passed," and on the 31st of March, 1890, an appeal against 
the decree for sale was rejected. The property was accordingly 
sold by virtue of the decree for sale, and was purchased by Par- 
manand on the 20th of April, 1891. The plaintiffs, who are the 
sons of Nathu Ram, thereupon brought the present suit. Their 
case is, that the sale made under the decree of the 27th of Novem- 
ber, 1889, was illegal and void, and they claim proprietary 
possession of the property in dispute. They did not offer to 
redeem the mortgages of the 22nd of March, 1881 and the 9th 
of May, 1881. 

The main defence of the defendant was that the plaintiff 
was not competent to sue for possession of the property, and 
that of the property only 1| shares were ancestral property, 
and that the remaining six shares were the self-acquired property 
of Nathu Ram. The Subordinate Judge held in favour of the 
plaintiff’s contention, that the sale was invalid for two reasons— 
first, that it was a sale of the equity of redemption and not of 
the mortgaged property ; and secondly, that it was contrary to 
the provisions of section 99 of the Transfer of Property Act, and 
so was invalid. He held that the sale to the defendant passed 
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nothing to him, and that the plaintiffs could sue for possession of 
their shares. In the course of his judgment the learned Subor- 
dinate Judge says ^ I admit that the plaintiffs cannot sue for 
actual possession so long as the usufructuary possession subsists. 
The defendant as usufructuary mortgagee is entitled to continue 
mn possession as such mortgagee until that mortgage is redeemed. 
The plaintiffs cannot, therefore, obtain a decree for actual posses- 
sion ; but there is no reason why they should not obtain a decree 
for proprietary possession subject to the defendant’s mortgaged’ 
He held in accordance with the contention of the defendant that 
of the 7} shares, only 1 J shares were ancestral property of the' 
family, and such being the case, he gave the plaintiffs a decree 
for possession to the extent of three-fourths of 1J shares. 

, From this decree there has been an appeal, and also a cross- 
appeal No. 8 of 1901. In the cross-appeal the plaintiffs claim, 
instead of the three-fourths of 1J shares, the entire 7J shares. 
The grounds of appeal in the present case are, first, that the sale 
was not void under section 99 of the Transfer of Property Act ; 
secondly, that the sale was binding on the parties to the decree 
and passed a good title to the purchaser; thirdly, that the sale 
was a sale of property, and even if it were a sale of the equity of 
redemption only, it was not void in law; and fourthly, that there 
was no proof that the appellant had notice of the existence of any 
interest of the plaintiff in the property, and that the sale in exe- 
cution of the decree was not in contravention of section 85 of the 

Transfer of Property, Act. . 

.As regards the first ground of appeal, namely, that the sale 
was not in contravention of the provisions of section 99 of the 
Transfer of Property Act, it appears to us that the contention 
advanced on behalf of the appellant must prevail. Section 99 
provides that a mortgagee who, in execution of a decree for the 
satisfaction of any claim, attaches the mortgaged property, shall 
not be entitled to bring such property to sale otherwise than by 
instituting a suit under Section' 87. In this case the appellant did 
under the provisions of section 87 of the Transfer , 
of Property Act for sale of the property mortgaged to him by 
the deed of Jhe 9th of May, 1881, and obtained a decree in 
accordance with section- 88 of the same Act, therefore* 
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think that there was no violation of the provisions of section 99 
in the course which the appellant adopted. The cases which 
were relied upon by the learned vakil for the respondent in support 
of his contention are all cases in which money decrees only had 
been obtained, and not decrees as in the present c a - c tinder sec- 
tion 67 of the Transfer of Property Act. 

The next ground of appeal with which we shall deal is, that 
the sale was a sale of the property, and that even if it were a 
sale of the equity of redemption only, it was not void in law. 
According to the ruling of a majority of a Full Bench of this 
Court by which we are bound, whatever maybe our opinion as 
to the correctness of it, an equity of redemption cannot be sold. 
This was the case of Matadin Kasodhan v. Kazim Husain (1). 
In view of this decision it appears to us tha t the sale which was 
held in this case was not a valid sale. However, tiie Court in 
the case before us entertained the snit for sale of the equity of 
redemption, passed a decree for sale of the equity of redemption, 
and sold the equity of redemption. There was no appeal against 
the decree, and the decree for sale must now be treated as valid 
and binding on the parties to the suit. This was so decided in 
the case of Tara Ghand v. Imdad Husain (2). The sale was, 
therefore, binding on Eathu Ram, the father of the plaintiffs 
respondents. Can the sons now impeach it ? There is no sugges- 
tion that the debt in respect of which the mortgage was granted 
was tainted with immorality. Nathu Ram himself could have 
sold the property, including the interests of his sons in it, to 
the appellant, and the plaintiffs, respondents, could not have 
impeached the transaction. The Court has only done what Natbu 
Ram himself could have done ; and under such circumstances it 
appears to us that it would be most inequitable now to allow the 
plaintiffs, respondents, to impugn the transaction. In disposing 
of this ground of appeal we have dealt with the second as well 
as the third ground of appeal. 

It only remains to consider the last ground of appeal which 
has been, discussed before us, viz. the allegation that the sale of 
the property was not in contravention of the provisions of section 
85 of the Transfer of Property Act. This question was not 
(1) (1S91) I. L>. E-, 18 All., 432. 


(2) (1898) 1. 1*. R., 18 AH.* 826, 


;SWIipail^ ^ 

, ; u i 








ALLAHABAD SERIES. 


553 


VOL. XXIV.] _ . 

determined by the lower Court, but it appears that the defendant 
appellant was not proved to have had any notice of the interest 
of the plaintiffs, respondents, in the property. On the contrary, 
the evidence, so far as it goes, goes to show that some inquiry 
was made by or on behalf of the appellant as to interested parties, 
and that he was unable to ascertain that there was any one 
interested in the property at the time of suit other than Naxhu 
Ram. For these reasons we are of opinion that the appellant 
has established his case, and we accordingly allow the appeal, set 
aside the decree of the Court below, and dismiss the plaintiffs’ 
suit with costs in both Courts, 

Appeal decreed. 
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Before Sir John Stanley , Knight , Chief Justice and 
Mr. Justice Saner ji. 

EINGtJ LAL (Plaintiff) v. BALDEO HAM and others (Defendants).* 
Civil Procedure Code, sections 43, 44 — Cause of action — «• Misjoinder of 

causes of action — Omission to claim all the reliefs to which glainiijf 

is entitled to on the cause of action . 

One B D brought a suit against two persons M and G y claiming to 
recover certain cash and ornamei ts belonging to one Sahai, deceased. To that 
suit B B and B, who had previously brought a suit for certain immovable 
property belonging to the same estate, applied to be, and were, added as defen- 
dants. After this E L , the son of B 2>» brought a suit claiming possession 
of a house which originally belonged to Sahai, and which was alleged to be 
then in the possession of B B and B. 

Meld that the provisions of section 43 of the Cod© of Civil Procedure 
did not apply to these facts so as to bar the suit brought by M L. 

The facta of this case sufficiently appear from the judgment 
of thepourt. 

Mr. B. E. O'Conor and Pandit Madan Mohan Malaviya 
(for whom Pandit Tej Bahadur Sapru), for the appellant. 

Pandit Sundar Lai and Muushi Ookul Prasad, for the 
respondents. 

Stanley, C.J. and Banerji, J.— This is an appeal against 
the decree of the District Judge of Mirzapur, dismissing the suit 
of the plaintiff, appellant, on the ground that it is barred by the 

* Second Appeal No. 1024 of 19' 0, from a decree of Nawslr Muhammad 
Ishaq Khan, District Judge of Mirzapur, dated the 2nd of November, 1000, 
reversing a decree of Munshi Ananfc Prasad, Subordinate Judge of Mirzapur, 

dated the 27th of August, 1900. a : 1 " 1 m , ’' i 
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provisionsof section 43 of the Code of Civil Procedure. The 
property claimed is a house which originally belonged to one 
Sahai. After Sahai’s death it was in the possession of bis widow, : 
Musammat E abutra, who died in 1892. The defendants are the 
brother, and the sons of the brother of Musammat Kabutra, and 
they are alleged to be in possession of the house. The plaintiff*' 
claims to be entitled to the house as next heir of Sahai after his 
widow's death. The suit was resisted upon the ground, amongst 
others, that it offended against the provisions of the 43rd section 
ofthe Code. The Court of first instance overruled this plea and. 
decreed the plaintiff’s claim. The defendants appealed, and in 
their appeal they reiterated the plea based on the provisions of 
section 43. The lower appellate Court allowed the plea and dis- 
missed the suit. The plaintiff appeals to this Court. It appears 
that the plaintiff’s father Eam Das brought a suit' against two 
persons, Mathura and Gopal, claiming to recover certain cash 
and ornaments alleged to have belonged to Sahai. The defend- 
ants, Baldeo Eam and Bawan, appear to have brought a suit 
for certain immovable property before the institution of Eam 
Das’ suit, and they applied fo the Court, under section 32 of the 
Code of Civil Procedure, to be added as defendants to the suit 
brought by Eam Das. Their application was granted, and they 
were made defendants. The learned Judge of the lower appel- 
late Court has held that the plaintiff’s father Ram Das was bound 
to amend his plaint in the suit brought by him, and to add a 
prayer for recovery of possession of the house now in suit as 
soon as Baldeo Earn and Bawan were made parties to it, and 
that his omission to do so precludes the plaintiff frotu bringing 
the present suit. We are unable to agree with this view. As 
regards; Ganeshi, defendant, who was not a party to the former 
suit, section 43 certainly has no application. As regards the other 
defendants also, we think that that section cannot operate as a 
bar. The learned Judge says, that when Baldeo Earn and Bawan 
were added as defendants to Ram Das’ suit, Eam Das was bound, 
under the provisions of section 33 of the Code of Civil Proce- 
dure, to amend his plaint, and ", to bring the whole of his claim 
against all the four defendants for adjudication before the Court.” 
The learned Judge overlooks the fact that the plaintiff in that 
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suit bad bo claim Id respect of ill© house against the original 
defendants.'. Section' 83 does not certainly contemplate that upon' 
the addition of defendants to a suit a cause of action different 
from that upon which the suit was founded, "Which. may have 
accrued to the plaintiff against the added defendants, should be , 
added' ':to the- ;claim. All that section 38 requires is,. that when 
a defendant is added the plaint should be amended in such man- 
ner as may be necessary, and an amended copy of the summons 
'served on: the defendants. The amendment there referred to is 
such amendment as is necessitated by the addition of a defendant, 
and not such an amendment as would add to or alter the nature 
, of the suit as .originally brought. Further, the’ .learned Judge 
seems to have lost sight of the 'provisions of section 44 of, the 
©ode of Civil Procedure, which forbids the joinder with a suit 
for the recovery of immovable property, or to obtain a declara- 
tion of title to such, property of any claim other than the claims 
specified in the section. Now the suit brought by Earn Das was 
a suit to recover movable property, and he could not have added 
to such a suit a claim for possession of immovable property with- 
out violating die provisions of section 44. We think that the 
learned Judge was clearly wrong in dismissing the suit. We 
therefore allow the appeal, set aside the decree of the Court 
below, and remaud the case under section 582 of the Code of 
Civil Procedure to that Court for trial on the merits. The 
appellant will have the costs of this appeal* Other costs will 
follow the event* 

Appeal decreed and cause remanded • 


' Hifgit 
Lal 

V, 

Bald 320 
Bah. 
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ACTIONABLE CLAIM, See Act No. XII of 1881, sections 42, 95, 306 ... 517 

ACTS— 1860- XLY (Indian Penal Cole) sections 96 et seqq. See 

Act No, XLY of I860, section 147 ... ... ... 143 

— — — — — - — SECTIONS 96, et seqq., See 

Act No. XLY of i860, section 147 ... ... ... 298 

section 14>1 —Biot —Pri- 
vate d e fence of p rop er iy — Act No. XLY of I860, Indian Fenal 
Code , sections 96 et xeqq.~~ Deliberate aggression Ig party 

entitled to possession.] Party A sowed a crop in a field to the 
possession of which apparently they were entitled. Party £ claim- 
ing the field and the crop as theirs, entered upon the land and 
began to cut the crop. Party A, having wa tched party JB enter 
upon the land, took counsel together and then proceeded to attack 
party J?, and a fight ensued in which grievous hurt was caused. 

Meld, that it was not open to party A to plead that they were 
acting in the exercise of their light of private defeneeof property. 

Queen* Umpires $ v. Frag Dai, I. L. K., 20 All, 459, followed. Queen - 
Empress v. Mar sang Fathabhai, I. L. R*, 14 Bom., 441, distin- 
guished. Faehhauri v. Queen- Empress, l. h. li., 24 Calc., 686, not 
followed. 

King-Emperor v. Kaliji, J. I*. R., 24 All* ... ... 143 

.. : - — — — SECTION 147 —Riot — Act 

No. XLY of 186<>, sections 96 et seqq.— Right of private defence.'] 

Of two parties, each of which claimed title to certain trees, one 
party went to cut down the trees, and went armed with ^ lathis, 
apparently with the intention of resisting anticipated opposition on 
the part of the other claimants. The other party attempted to atop 
the cutting down of the trees, and a fight ensued, in the course of 
which several people were injured. Meld , that the first party were 
guilty of rioting, and, whatever their title to the trees was, could 
not claim that they had acted in the exercise of the right of private 
defence. 

Emperor v. Kadliu Singh, I. L. R., 24 AIL ... ... 298 

T : : . SECTION ' ; 408 — \ Ctiptikd Yflffp 
* breach of trust~~Charge— Criminal Procedure Code , sections 222, 

234.] Where an accused person is charged with having misappro- 
priated or committed criminal breach of trust in respect of an 
aggregate sum of money, the whole sum being alleged to have been 
wrongfully dealt with by the accused within a period not exceeding 
one rear, the mere fact that the items composing the such aggre- 
gate sum are* specified and may be more than three in number will 
not render the charge obnoxious to the prohibition implied by sec- 
tion 234 of the Cede of Criminal Procedure. Subrahmania J gyar 
v. King-Emperor, X. Lu R., 25 Mad., 61, SXh 5 C.W.N., 866. 

Emperor v. Galzari Lai, I, L, R., 24 AIL ... ... 254 


— SECTIONS 426, 298, _ 504— 

- Wilful pollution of food served at a caste dinner, j 
. Ain tiAi* l uid anA down to nartake of 


Certaiif Hindus present at a caste dinner had sat down ho partake ot 
tin food which ha 1 bc< n served to them, when oe Cain other member* 
& f the caste e ime, and, al tor telling those who were seated to move to 
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another place, which they refused to do, threw down a shoe amongst 
the men who were- seated* The persons who threw the shoe were 
convicted of mischief, on the ground as their action had polluted 
the food, and had, from a Hindu religious point of view, rendered 
it unfit to he eaten. On reference by the Sessions Judge it was 
held that this conviction was wrong; neither could the accused be 
convicted under section 23S or under section 504 of the Indian 
Penal Code on the facts found. 

King-Emperor r. Moti Lai, I, L, R., 24 AIL 

ACTS— 1870 — VII (Court Pees Act), Section 7, Sub-Section V (bj. 
See Pre-emption ... ... ... 

1872—1 (Indian Evidence Act), section 32, clauses (5) and 

(6) — Title — Evidence and proof of title — Effect of arrange- 
ment made by Settlement Officer between the widow in possession 
and the ancestors of the plaintiff — Recognition of relationship 
and heirship — Evidence of pedigree —Statements post litem — 
Estoppel.'] The plaintiffs claimed certain lands on the death, in 
3892, of the widow of the last male owner as his collateral heirs. 
The last owner was, they alleged, descended in the same degree from 
a common ancestor as the persons of whom the plaintiffs were them- 
selves descendants in the direct line. These persons had made a 
similar claim through the common ancestor in 1847, when the 
settlement of the estate with the widow was being made, alleging 
themselves to be her husband’s reversionary heirs (the widow being 
then in possession of the lands in dispute). On that occasion (it 
being uncertain whether she had an absolute or only a life estate 
in the property, though she claimed to bo tho absolute owner) she 
was asked by the Settlememt Officer who would be her heirs on her 
death. Her reply was; — “If the claimants undertake to pay the 
debt which is due by me on account of revenue, or which may 
hereafter he due by me, and if they are obedient to me and I am 
thoroughly satisfied with them, they will be owners of my estate 
after my death; but so long as I am alivo I have every sort of 
power in respect of my estate;” and the estate was settled with 
her, the claimants accepting her conditions. In tho rccord-of- 
rights showing the shares in the estate as prepared under Regula- 
tion IX of 1833 at the time of settlement the widow stated : — “As 
to the appointment of lambardar the claimants who are own bro- 
thers will become the owners of this estate in equal shares provided 
they pay the present and future debts and remain obedient to 
me, and one of them whom the Collector will think fit will, he 
appointed lambardar.” At a further settlement made In 1886 the 
widow stated “ I have no heir to succeed me after my death, 
therefore I cannot propose anything in regard to the office of 
lambardar.” 

Meld by the Judicial Committee that the statements made in 
1847 amounted to an admission by the widow of relationship and 
recognition of the plain tiff’s ancestors as her successors, a recog- 
nition on her part both that her husband’s heirs were entitled to 
succeed her, and also that she was not prepared to contest their 
claim to be such heirs. The statements were unintelligible on any 
other footing, nml unless tho claimants were tho heirs “they had no 
interest in the proceedings. Neither their acceptance of her condi- 
tions, nor her subsequent statement that she had no hoi rs, detracted 

v.;from 'this effect of tho proceedings of' 1847;; Rha latter §fc;ata-d 
tnri..t was strictly accurate if (as the r L rdships T und was. the 
fact.) she Iiad only a Hindu widow’s est He in the pronerfcv. 
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of^ these statements as were made since 1847 were inadmissible in 
evidence under clauses 5 and 0 o£ section 32 of' the Evidence Act (I ' 
of 1872) as being post litem. Tbe Judicial Committee held that 
they were admissible, tbe heirship of the then claimants not being 
really in dispute at that time. * ‘ 

The widow had in 18G2 made an alienation of the property to 
the defendants and it was objected to the plaintiffs’ claim that 
they were estopped by what took place in 1847 from disputing her 
power of alienation as absolute owner of the property. 

Meld by the Judicial Committee that there was no evidence 
of any representation on which to found an estoppel j and even 
assuming that the arrangement made by the Settlement Officer 
amounted to a contract between the then claimants and the widow, 
such contract was not binding on the plaintiffs. The then claim- 
ants were only expectant heirs with a spes suceessionis. The 
plaintiffs claimed in their own right as heirs of the last male 
owner when the succession opened, and it could not be held that a 
person so claiming was bound by a contract made by every person 
through whom he traced his descent, _ 

On the whole case the Judicial Committee held (reversing the 
decision of the High Court) that the plaintiffs had made out the 
title they set up. 

Bahadur Singh m Mob or Singh, L L. R., 24 All. 

ACTS —1872 — I (Indian Evidence Act), section 44 — Mas judicata— 
Evidence— Competence of party against whom a former judgment 
is set up as constituting res judicata to show that such judgment 
was obtained by fraud or collusion— Custom - Saraogis— Alleged 
custom of exclusion of daughters from inheritance to their fathers 
set up, but not proved.'] When a subsisting judgment, order or 
decree, which is relevant under section 40, 41 or 42 of the Indian 
Evidence Act, 1872, is set up by one party to a suit as a bar to the 
claim of the other party, it is not necessary for the party against, 
whom such judgment, order or decree is set up to bring a separate 
suit to have tbe same set aside, but it is open to such party, in the 
same suit in which such judgment, order or decree is sought to be 
used against him, to show, if such he the case, that tbe judgment, 
order or decree relied upon by the other s; de was delivered by a Court 
not competent to deliver it, or was obtained by fraud or collusion. 
Niitarini Dassi v. Is undo Lall Bose, I. L. H., 26 Calc., 891 ; Bajib 
Banda v. Lahhan Sendh Mahapatra , I. L. R., 27 Calc., 11, and 
Bansi .Lai v. Bamji Bat, J. L. lb, 20 All., 870, referred to. 

Semhle that no custom exists in the North-Western Provinces 
of India amongst the members of the Saraogi community by reason 
*of which females are excluded from inheriting the property of their 
fathers. 

Bansi Lai t\ Bhapo, I. L. K., 24 Alb 

: , (INDIAN' CONTEACT^,' ACT), SECTIONS i 34* AND 137—; : ' 

Principal and surety — Creditor allowing remedy against prin- 
cipal debtor to become barred by limitation — Discharge of 
surety.] u Mere forbearance on the port of the creditor to sue the 
principal debtor, or to enforce any other remedy against him” as 
these words are used in section 137 of tie Indian Contract Act, 
1872, indicate a forbearance for a more or less limited period to 
exercise r subsisting nglw. The section docs not cover such for- 
bearance as r ults 4 the r« n ody of the c d tor against the prin- 
cipal debtor becoming barred by limitation. 

Hence where a judgment* creditor allowed bis judgment-debtor 
~ to enter into an agreement for the satisfaction of his decree by 
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— -1873 —XIX (N.-W. P. Land Revenue Act) section 102, Sea 

Act No. XII of 1881, sections 93, 95 ... ... „ 

: ; section 2Q5B-— 

Attachment of property of disqualified proprietor — Profits 
accruing after the release of the corpus of the property by the 
Court of Wards.'] Held that the prohibition contained in the 
second paragraph of section 20&B of Act No. XIX of 1873 docs 
not apply to the rents and profits of property which may accrue 
after the release of the corpus from the superintendence of the 
Court of Wards. Rimanchal Singh y. Jhamman Lai , I. L. R., 22 
AIL, 364, referred to. 

Jhamman Lai v. Himanchal Singh, l. L. R,, 24 All. 

1874-XIV (Scheduled Distbiots’ Act), sections 3, 5 and 6, 

See Act No. XVIII of 1879, sections 6 and 8 

187G— XVIII (Oudh Laws Act), Chaptee II— Pre-emption 

— “Member of the village community Under-proprietor — 
Might of under -proprietor to pre-empt a mahal sold by a pro- 
prietor] ^ Held that under clause 3 of section 9 of the Oudh Laws 
Act, 1876, a person holding an under-proprietary interest in a 
village, a portion of which, consisting of one entire mahal, was 
sold by the Court of Wards on behalf of the proprietor of the 
mahal, was entitled to pre-emption in respect of such mahal as 
against the vendor. 

Rrig Bijai Singh v. The Deputy Commissioner of Gouda, 

• ■ I, L. R., 24 All. dR -a/' 

-—1877 — I (Specific Relief Acti, section 9 —Civil Proas* 
dure Code, section 43 -Summary suit for posses sio n— .Plain U ff 
restored to possession— ‘Subsequent suit by plain lif for mesne 
profits— Burden of proof. ] One Lachmi Narain died possessed of 

^movable propeny He left him surviving a widow, 
Mufchta Run war. Narain Das obtained possession of some portion 
immovable property, as he alleged, under a lease from 
f akhta “* un 0 Wii f ‘; ld 1 Jd possession, at any rate, for some months, 
downr.o the 2/sh or Xaumlvr, 1807. After the death of Mnkhta 
Jxunwar, one Shoo Kumar, who claimed to be the adopted son of 
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Muldita Kunwar, by some means other than legal process, dispos- 
sesscd Naraia Das. Narain Das thereupon instituted a suit under 
section 9 of the SpeeiSc Relief Act, and, haying obtained a decree 
m that suit, was restored to possession. He then instituted a suit 
Against Sbeo Kumar to recover mesne profits for the time during 
' w^Jcli he was out of possession. As to this suit it was held (1) 
that the suit was not liable to be defeated by reason of section 43 
of the Code of Civil Procedure ; and (2) that as to the other issues 
arising in the suit, the first was, whether the defendant was the 
true owner of the property, the burden of proving which was on 
him; and, secondly, if the defendant established his title, whether 
the plaintiff had such an interest in the property, under the lease 
set up by him or otherwise, as would entitle him to remain in 
possession as against the defendant. 

Sheo Kumar v, Harain Das, I. L R., 24 All 

ACTS— 1877 —I (Specific Relief Act), section 42 — 
decree— “Burden of proo f — XT sufr actuary mortgagee 
seeking a declaration that the property is not saleable. 

iion of a decree * 

tuary mortgagee in possession. 


Declaratory 
in possession 
_ '.A in execu- 

on a prior mortgage .] The plaintiff, a nsufruc- 
w 0 0 r !-.i, came into Court seeking a declara- 

tion that the mortgaged property was not saleable in execution of 
a decree for sale obtained by another irortgagee in a suit on a 
mortgage prior to his own, on the ground that to this suit the prior 
mortgagee had not made him a party. Meld that in such a case 
the plaintiff had to prove, not only that he had obtained possession 
as a usufructuary mortgagee and was still in possession, but that 
his mortgage still subsisted and had not been discharged. 

Chitta Singh v. Debi Din, X. L. R., 24 All. 

- ;• — — — III (Indian Registration Act), sections 73, 74, 75, 

7f>, AND 7 / — Registration — Refusal of Sub- Registrar to register on 
the ground of denial of execution — Application to Registrar to 
order registration not made ivithin the prescribed time — Suit in 
Civil Court to compel registration barred .] When registration 
of a document has been refused by a Sub-Registrar under section 
71 of the Indian Registration Act, 1877, on the ground of denial 
of execution by one of the alleged executants, no suit will lie in a 
Civil Court to compel registration unless an application has been 
made to the Registrar under section 73 of the Act to establish the 
right of the applicant to have the document registered, and made 
is within thirty days after the making of the order for refusal/* 

In computing the period of thirty days within which such last- 
mentioned application must be made, the applicant is not entitled 
the exclusion of the time necessary for obtaining a copy of the 
Sub-Registrar’s reasons for refusing to register. 

When, under these circumstances, an application is made to tbo 
Registrar after the time limited has expired, and is rejected on 
the ground of limitation, such rejection cannot be considered as a 
refusal to register within the meaning of clause (b) of section 7(1 
of the Act. JB hag wan Singh v. Khttda Bafchsh, I. L. R., 3 All., 
397 j JSdun v. Mahomed Siddilc , I. L. R., 9 Calc., 160; Rakhimoni 
Chow d'hrain v. Ahroomoni Qhowdhrain , X. L. R , 9 Calc., 851 ; 
Sham, a Char an Das v. Joyennolah> t. L. R ,»I1 Calc., 750 ; Runhimrrm 
v. Viyyatkamma, L L. R., 7 Mad., 535 and Veeramma v. Abbiah , 
L L. R , 18 Mad., 99, referred to. 

Edit Upadhia t\ Imam E&ndi Ribx, X. L. R., 24 AIL 

2_ XV (Indian Limitation Act) SosEDirm II, Abtiodes 

10, 120, X44 — Suit for pre-emption against heir of mortgagee by 
conditional sale — u . Physical possession”— Accrual of cause of 
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action in suit for pre-emp tion of property mortgaged by 
tional sale— Expiration of year of grace. ] A suit brought to 
declare a right of pre-emption against the heir of a mortgagee by 
conditional sale, who has foreclosed, is governed, where the subject 
of the sale does not admit of physical possession and there is no 
registered instrument of sale, not by article ID but by article 120 oi 
schedule II of the Indian Limitation Act (No. XV of 1877), and 
limitation in such a suit runs from the expiration of the year of 
grace, that being the period when the right of the mortgagee has 
become mature s the mere fact that he has not enforced that right by 
a suit for possession is immaterial. Ali Abbas v. Thabcur 3?rasad t 
I. L. R., 14 AIL, 405, followed. 

Where the property sold was an undivided share in certain 
villages, Held, that the « subject of the # sale” did not admit of 
« physical possession” within the meaning of article 10 of the 
Indian Limitation Act. The expression used by Stuart, ^C. J., in 
Jageshar Singh v. Jawahir Singh , I. L. XL, 1 AIL, 811, in regaid 
to the words ‘ actual possession,” is applicable with still more 

' 'u“pb * ~ ^ ; ' * : " x " 1 * x ; * * 

M personal and immediate 
possession < 


applicable with still more 
certainty to the words a physical possession,” by which is meant a 

' _d ; i:„;e ” possession. In the present case such 

could not have been taken by the mortgagee without 
enforcing partition s article 10 therefore did not apply. 

Nor was article 144 applicable. Claims to pre-emption are 
specially considered in article 10, and although the particular claim 
in the present case did not (for the reasons above stated) fall with- 
in it, that did not affect the construction of article 144 as illustrated 
by article 10. A claim to enforce a right of pre-emption is, as the 
latter article shows, a claim impeaching another's right, and its 
primary object is to set aside the competing right. The circum- 
stance that the plaint in the present suit inverted the proper order, 
and instead of first asking for the setting aside, and then asking 
possession as the consequence, had asked for possession c ‘ by setting 
aside ” could not alter the nature of the action. 

Ratal Re gam v. Mansur Ali Khan ... 

ACTS— 1877— XY (Indian Limitation Act), schedule II, abticle 
14 — Limitation — Execution of decree— Civil procedure Code, 
sections 320 et segq.— Sale held by Collector, but afterwards set 
aside— Suit by auction purchaser to have sale confirmed.'] In 
execution of a decree which had been transferred to the Collector 
for execution under the provisions of section 820 of the Code of 
Civil Procedure, certain immovable property was sold by auction on 
the 22nd of September 1891. But the judgment-debtors applied 
to the Collector to have the sale set aside, and on the 80th October 
1891, the Collector set aside the sale and ordered a fresh proclama- < 
fcion of sale to be issued. The order of the Collector setting aside 
the sale was, on appeal, confirmed by the Commissioner on the 4th 
of May 1892. After the setting aside of the sale the judgment- 
debtors, on the 14th of December 1891, with the permission of the 
Collector, mortgaged the bulk of property. The mortgage money 
was paid into Court in discharge of the decree, and satisfaction of 
the decree was entered up, and on the 2.1st of December 1801, the 
execution case was struck off. On the 12th of September 1>9*L the 
auction purchaser, who after the sale had been set aside had with- 
drawn the purchase money paid in by her, brought a suit to have 
the sale In her favour confirmed. Held that inasmuch as the 
plaintiff's claim Involved the setting aside of the Colb-etor’s order 
of the 30th of October 1S91, by which the sale to the plaintiff had 
been set aside, the suit was barred by limitation, having regard to 
article 14 of the second schedule to Act No. XV of 1877. Mallear- 
jm v. dsarlari, I. L. II., 25 Bom.* 387 and Banke Lai v. Jaga t f 
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War ain, I. L. R., 22 All., 168, referred to. Ayyasami v» Samiya, 
I. L. R, S Mad., 82 and Ztefo* Char an v. 2?a«*£ JBahu, Weekly Notes, 
1894, p. 78, held not to be of effect since the ruling of the Privy 
Council in Mallear jun v. Narhari. Moti Lai v. Marraluldin, 
1. L. It., 25 Calc., 179, distinguished. 

Raghunath Prasad v. Kaniz Easul, I. L. R, 24 All. 

ACTS — 1877 — XV (Indian Limitation Act), schedule II, articles 
28, 24, 25 AND 36 — Limitation — -Suit to recover damages on 
account of injury caused by a false report made to the To lice — 
Suit for damages for malicious prosecution— Suit for compen- 
sation for libel or slander .] The defendant laid information at a 
Police station against the plaintiff, alleging that the plaintiff and 
several other persons entered the female apartments of the defend- 
ant, broke open locks, plundered his goods, and caused hurt to his 
wife. Thereupon an inquiry was made by the Police, with the 
result that the information was found to be false. The defendant 
was prosecuted under section 182 of the Indian Pena! Code, con- 
victed and sentenced to six months 5 imprisonment. The plaintiff 
thereafter sued to recover damages from the defendant <f as com- 
pensation on account of mental distress and defamation. ,s 

Meld that this was not a suit for damages on account of mali- 
cious prosecution, for no prosecution had been initiated, but it was a 
suit for compensation for libel or slander, the limitation applicable 
to which was that prescribed by art. 24 or art. 25 of the second 
schedule to Act No. XV of 1877. Austin v. Bowling, L. R, 5 C. 
P., 534, Yates v. The Queen, L. R, 14 Q. B. D., 648 and Queen- 
Empress v. JBisheshar , I. L. R, 16 All., 124, referred to. 

Ishri v. Muhammad Hath, I. L. R, 24 All. 

— SCHEDULE II, ARTICLES 29 

and 42 — Limitation — Suit for compensation for wrongful seizure 
of movable property under legal process — Suit for compensation 
for injury caused by an injunction wrongfully obtained .] The 
defendant on the ISfcli of February, 1898, attached in execution of 
his decree certain country soap as being the property of his judg- 
ment-debtor. The plaintiff intervened claiming the soap as his, and 
his objection was allowed. The defendant thereupon instituted a 
suit under section 283 of the Code of Civil Procedure for declara- 
tion of the title of his judgment-debtor, but was defeated, and* his 
appeal in that suit was dismissed on the 23rd of March, 1890. At 
the time of the institution of this suit the defendant applied for 
and obtained an injunction directing that the soap should not be 
made over to the plaintiff. Ultimately the plaintiff, on the 17th of 
June, 1899, after the dismissal of the defendant's appeal, obtained 
possession of the soap. He then sued the defendant to recover 
damages for the loss of part and the deterioration of the rest of the 
soap while under the defendant's attachment. Meld that article 
42, and not article 29 of the second schedule to the Indian Limita- 
tion Act, 1877, applied, and that the suit was not barred by limita- 
, fcion. / 

Ida Mian v. Rahmat-ullaii, I. L. R, 24 All. ... 

schedule II, ■ article 57, 

See Act No. IX of 1872, section 176 

- — — SCHEDULE II, ARTICLE 89 

— Suit for account between principal and agent— Termination 
of agency Movable property” — Money —Evidence as to 
account stated.'] The appellant and respond* Tit, two brothers, wen 
agents the cue for the oilier in dealing with then joint estate, and 
tin agency was round on the evidence to have continued until the 


, 
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22nd of December, 1885, when the appellant brought a suit against 
the respondent for his share of money received by the respondent 
on the joint account. Meld by the Judicial Committee (upholding 
the judgment of the High Court) that a cross suit brought by the 
respondent against the appellant for an account was governed by 
article 89 of schedule XI of the Indian Limitation Act, and having 
been brought within three years of the termination of the agency, 
it was not barred. 

« Movable property ” in article 89 includes money. 

The appellant put forward a ruble a and list evidencing a settle- 
ment of accounts supported by a substantial body of evidence of 
persons apparently of good repute, but which the respondent alleged 
to be fabricated. Meld that the High Court rightly rejected the 
nositive evidence in favour of the settlement when it appeared that 

__ 1 • •» .... ■ ii . 'A AT.,, ..B 


Limitation Act, 1877, did not apply to a suit for possession of 
immovable property in which the plaintiff claimed as the adopted 
son of the last made owner of the property, and in which the 
plaintiff’s adoption was denied by the defendant, and the plaintiff 
himself alleged that his right as adopted son had been interfered 
with more than six years before the institution of his suit. 

JBasdeo v. Gopal, I. L. R., 8 AIL, 644 ; (ran get Sakai v- Lekhraj 
Singh, I. L. R., 9 All., 253; Ghandharap Singh v. Laehman 
Singh, I, L. R., 10 AIL, 485 ; Malibu Singh v. Gulab Singh , I. L. R., 
17 AIL, 167; Zala Parbhu Lai v. Mylne, I. L. R., 14 Calc., 401 ; 
Jag anna th Prasad Gupta v. Man jit Singh, I. L, R., 25 Calc., 854; 
Padajirav v. Mamrav , I. L. R., 13 Bom., 1G0 ; Fanny amma v. Many a* 
ya Mebbar , I. L. R., 21 Bom., 159 and Marital Pranlal v. Mai ttewa, 
I, L. R., 21 Bom., 876 followed. Inda v. Jehangira , Weekly Notes, 
1890, p. 241 ; Parvathi Amma l v. Saminatha Guruhal, I. L. R., 20 
Mad., 40 and Shrinivas v. Manmant, L L. E., 24 Bom., 260 dissented 
from. Jag ad ami a Chaodhrani v. Babkina Mohan Roy Chaodhri , 
L L. R., 13 Calc., 308 ; Mohesh Marctin Mans hi v T article Math 
Moitra, I. L. R., 20 Calc., 487 and Laehman Lai Chowdhri v> Kan* 
haya Lai Mo war, I. L. R., 22 Calc., 609 distinguished. 

The sole proprietor of a certain village caused the following 
entry to be recorded in the village wajib-ubarz 

“I am the only zamindar in this village. I am a Marwan 
Brahmin. Seven years ago I adopted my sister’s son, Murli. Ho is 
my heir and successor (Malik). If, after this agreement, a son is 
born to me, half the property would be received by him and half by 
the adopted son. If more than one son be bora to me, the property 
would be equally divided among them, including the adopts, d son, as 
brothers. I have two wives now. They will receive their mainte- 
nance from him (Muni) " 

k sou was horn to the person snaking this declaration, but he 
dml before the plaintiffs suit was instituted. 
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As to the adoption of Murli it was found that, although Murli 
bad been brought up by his alleged adoptive father, and more or less 
treated by him as his son, it was not satisfactorily proved that there 
had been any valid adoption, even if such adoption were legally 
possible. ' ■■ ^ '-V'-"'- 

Held that the declaration in the wajib-ul-arz above cited 
amounted to a testamentary declaration of the wishes of the proprie- 
tor of the village, and that the person described therein as the 
adopted son was entitled by virtue of it to half of the village. The 
description of the devisee as an adopted son was treated as a mere 
mis-description, which ought not to affect what appeared to be the 
real intention of the testator. Fanindra Feb Railcut v, Rajeswar 
Hass, L. R., 12 I. A., 72, at p. 89, and Hidhoomoni Febya v Saroda 
Fershad Hoolcerjee, L. R., 3 I. A., 253, referred to. 

Lali v. Murlidhar, I. L. R., 24 AIL ... ... 

ACTS— 1877 — X Y (Indian Limitation Act), schedule II, articles 
3 78 and i79— Execution of decree— Limitation — Fecree for pre- 
emption — Time from which limitation begins to run against the 
decree-holder.'} Article 179 of the second schedule to the Indian 
Limitation Act, 1877, applies only where there is a decree or order 
which can at its date be executed. In the case of a decree for pre- 
emption there is no decree capable of execution until the decree- 
holder pays into Court the pre-emptive price. The first application, 
therefore, for execution of such a decree will be governed, not by 
article 179, but by article 178, and limitation commences to run 
against the decree -holder from the time when the pre-emptive price 
is paid. Muhammad Sul aim an Khan v. Muhammad Yar Khan> 
I. L. R., 17 All, 39, referred to. 

Chhedi v. Lain, I. L. R., 24 All. ... 

. ^ -X p. SCHEDULE II, AETICLES 3 78, 

179, See Act No. IV of 1882, sections 86 and 87 ... 

-1878 — XI (Indian Arms Act) section 19— “ Going armed ” 

—The mere carrying of arms for purposes other than their use 
as such not an offence.} One C. AT., a person entitled to possess 
and use fire-arms, gave a pistol to an acquaintance, who was not 
entitled to possess and use fire-arms, asking him to take it and get 
it repaired in a neighbouring town. This acquaintance gave the 
pistol to his father Harpal Rai, who was taking it into the town to 
get it repaired, when lie was arrested, and charged with an offence 
under section 19 of the Indian Arms Act, 1878. 

Held that Harpal Rai was under the circumstances guilty of 
no offence under the Arms Act. 

The mere temporary possession, without a license of arms for 
purposes other than their use as such is not an offence within the 
meaning of section 19 of the Arms Act. Queen-Empress v. 
Alexander William , Weekly Notes, 1891, p. 208, Queen-Empress v. 
Fhure, Weekly Notes, 1892, p. 221, and Queen-Empress v. Tota 
Ham , Weekly Notes, 1894, p. 82, referred to. 

Emperor v. Harpal Rai, I. L, It., 24 All ... ... 

_ 1879- XVIII (Legal Practitioners* Act), sections 6 and 

8— Act Ho. XIV of 1874, sections 8, 5 and to-Kumaun Rules, 
27 th July 1894, rules 2 and II — Jurisdiction of the High Court 
as regards enrolment of pleaders in the province of Xwmaun and 
Garhwal-} For the purposes of the Legal Practitioners’ Act, 1879, 
* ihe Commissioner of Kumaun l* 4 the High Court a or the Irovinoe 

of Ku man n and Garhwal. A vakil, therefore, whose name is 


general Wjmt* 



enrolled in the High Court of Judicature for the North -Western 
Provinces is not, by virtue of such enrolment, entitled to practise 
in the Courts of Kumaun and Garhwal, nor has the High Court 
of Judicature for the North-Western Provinces any jurisdiction 
to reverse an order of the Commissioner of Kumanu refusing to 
enrol a yaldl on the roil of legal practitioners entitled to practise 
in the Courts of Kumauu and Garhwal. 

In the matter of the petition of Padma Bat Joshi, I. L. It., 
24 All. 

ACTS — 1881 —XIX (N.-W, P. Rest Act), section 23— Suspension of 
revenue and consequent suspension of rent— Lessee entitled to 
benefit of suspension of rent.] Meld that when the Local Govern- 
ment, under section 23 of the N.-W. P. Rent Act, suspends payment 
of revenue, and when suspension of rent has. in consequence, been 
ordered, a lessee is entitled to the benefit of the latter suspension- 

Madan Mohan Lai v. Dildar Husain, I. L. R., 24 All. 

— — — — “—" SECTIONS 42, 95, 203— Land- 

holder and tenant —’Ejectment — Appraisement of tenant’s crops 
— Assignment of right to receive price of crops— Mode in which 
such price can be realized — Jurisdiction — -Civil and Revenue 
Courts — Actionable claim— Act Wo. IY of 1882, section 135.] A 
xamindar ejected a tenant, and having done so, caused the value of 
the tenant’s crops standing on the land to be assessed in the manner 
provided for by section 42 of the N.-W. P. Rent Act. The tenant 
assigned his right to get the assessed value of the crops from the 
zamindar to a third person. 

Meld on suit by the assignee to recover the amount of the 
assessment — (1) that the assignee’s proper remedy was by suit in a 
Court of Revenue, and not by application to execute the order award- 
ing compensation ; (2) that the suit was not a suit of the nature 
cognizable by a Court of Small Causes; and (3) that the assignment 
to the plaintiff after the award had been made was non an assign- 
ment of an actionable claim within the meaning of section 135 of 
Act No. IV of 1882. 

Mathura Das v. Murlidbar, I. L. B., 24 All. 

. _ — ** — — r section 58— Land-holder 

and tenant — Distraint — MypothecaMon for rent of produce of 
land-] Meld , on a construction of section 56 of Act No. XII of 
1881, that when the rent of a tenant is in arrears the landlord is 
entitled to distrain any crop growing on the tenant’s holding, no 
matter by whom that crop was sown. Gee him Singh v. Daldeo 
KaJiar, 4 N.-W. P H. C., Rep., 70, and Fatima Degam v. Mansi, 

I. L. B., 9 AIL, 2 44, referred to. 

Megh Singh v. Tilsa Ram, I. L. B* 24 All. 

— — - SECTIONS ' 93/ ; 95— Adi/ Wo, . 

-11 A of 1 8/4, section 102 — Jurisdiction — Civil and Revenue Courts 
—Smt to eject as a trespasser a person who claimed to be entitled 
to the hoMing of a deceased occupancy tenant — lies judicata .1 
Upon the death of an occupancy tenant, a person who alleged that 
Li succeed to the deceased’s occupancy holding, 

obtained f rom the revenue authorities, by means of an application 
under section 102 of the N.-W. P. Land Revenue Act, mutation of 
.uines in iii s rav our and also got Into possession of the holding. 
Hie zamxnaurs thereupon brought n suit hi i Civil Court for Lia 
c-jec-moul., on tue allegation that he was a more trespasser, whn hud 
no rigid whatever to succeed to the holding of their late occupancy 
u nanc * Mud that such sui t was properly brought in a CivilCourt, 
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Ramvnni v. Brahma D ait an , T. L. R., 15 Mad.) 306 ; Ramasami v. Sami , 
I. h. R., 17 Mad., 96; Yallabha Yaliya Rajah v. Yedapuratii, I, L. 
It., 19 Mad., 40 ; Kainappa C'ketti v. Chidambaram Cheiti, I, L. R., 21 
Mad., 18; Chaita v. Fur urn Sookh, N.-W. P., H. C. Rep., 1867, p. 256 ; 
Doobee Singh v. JowJcee Ram, N.-W. P., II. 0. Rep., 1868, p 381; 
Sheikh Qolam Honsein v. Rulckee Beebee, N.-W. P., 

H. C. Rep , 1871, p. 62 \ Anrudh Singh v. &Aeo Frasad , I. L. R., 4 

All., 481 ; Muhammad Samitid din Khan v. Manna Lai , I. L. It., IX 
All, 386; Dondh Bahadur Mai v. Teh Narain Rai I. L. R., 21 All, 
251 ; Savant Bal Savant v. Narayan JDhond Savant) I. L. R., 
7 Bom., 467 ; JSTaH Chiplunkar v. Shapurji Hortnasji Shet , 

I. L R., 10 Bom., 461 ; Maloji v. Sagaji, T. L. R., 13 Bom., 567 ; JSoy 
JDinkar Loyal y* Shea Got am Singly 22 W. R., C. R., 172, and 
Katoal Asimut AH Khan v. Jowahir Singh , 13 Moo. I. A., 404*, refer- 
red to. 

Sita Ram ». Madho Lai, I. L. R., 24 All. 

ACTS— 1882 — IV (Tkansfee of Peopeety Act) sections 67, 85, 99 
—Mortgage— Sale tinder a decree of equity of redemption — 
Rights of purchaser, the decree having become final,*] On -the 
22nd of March, 1881, one Nathu Ram mortgaged certain property 
with possession. On the 9th of May, 1881, the mortgagees leased 
the mortgaged property to Natbn Ram, who, as security for the 
lent dne from him, f arther pledged his equity of redemption. The 
original mortgagees died. The rent due under the lease fell into 
arrears ; and the successor in title of tie mortgagees instituted a 
suit against the mortgagor to recover the amount due to him for 
arrears of rent by sale of the equity of redemption of the property. 
On the 27th of November, 18S9, a decree for sale was passed, and 
on the 3 1st of March, 1890, an appeal against the decree for sale 
was rejected The property was accordingly sold by virtue of the 
decree for sale, and was purchased by the successor in title of the 
mortgagees on the 20th of April, 1891. The sons of Natku Ram 
thereupon brought a suit, claiming proprietary possession of the 
property on the ground that the sale of the equity of redemption 
was illegal and void, and conveyed nothing to the purchaser. 

Held that the sale having been the outcome of a suit under 
section 67 of the Transfer of Property Act, 1882, did not offend 
against section 99 of the Act, and that although, according to law 
as laid down by the High Court, the sale of an equity of redemp- 
tion was not contemplated by the Transfer of Property Act, yet, 
inasmuch as the sale had taken place under a decree which had 
become final, it could not at that time be upset. Matadin 
Kasodhan v. Kasim Husain , I. L. R., 13 AIL, 432, and Tara Chand 
v. Imdad Husain , L L. R. s 18 All, 325, referred to, 

Parmanand r, Daulat Ram, I. L. R., 24 All. ... 

fST section U— Mort- 

gage ling ht,s of prior and subsequent in cumhra n ce-rs inter se. 1 
The puisne mortgagees instituted a suit on their mortgage without 
making the prior mortgagees — x *- - J ‘ t ■' ’ 


, - - ~ parties thereto, and got a decree for 

sale on the bth April, 1895, and purchased at the sale held in 
execution of that decree the property mortgaged to them on the 
21st September, 1896. 

The prior mortgagees instituted n suit on their mortgage with- 
out making the puisne mortgagees parties thereto, and got a decree 
for sale on the 11th December, 1894, and purchased at the sale held 
JJJ execution of that decree the property mortgaged to them on the 
7 lst November, 1896, and obtained possession thereof on the 21st 
January, lb-07. 
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The puisne mortgagees then sued tbe prior mortgagees, claim- 
ing possession of tie properly purchased by the latter on payment 
of the actual pure base -money, or of tbe sum which was due upon 
their mortgage at the date of the institution of their suit 

JIeld—~{\) that, tbe puisne mortgagees were entitled to be put 
into possession on payment to tbe prior mortgagees of the sum 
which was actually due upon tbe prior mortgage at the date upon 
which the prior mortgagees purchased, and (2) that such posses- 
sion was, as to the property included in their own mortgage, pro- 
prietary! but, as to the property not so included, possession as 
mortgagees only : they were not entitled to the rights of the prior 
mortgagees as purchasers of the equity of rede mption. 

Delhi and London Bank v. Blukari Das, I. L. R., 24 AIL... 

ACTS— -1SS2 — IV (Transfer of Property Act), section 74 — See Civil 
Procedure Code, section 244 

~r. ; ~ SECTIONS 83 A KB 84 

-' Mortgage ~ Repayment oj money lent— Lender not bound to 
accept ‘payment in instalments unless he has so agreed .] Where 
no stipulation of covenant has been made between the contracting 
: parties as to the repayment of a sum borrowed, the lender is en- 
titled to decline to receive payment of a sum due t > him in instal- 
ments and he can claim that the whole sum due be paid at one and 
the same time. 

Behari Lai «. Bam Ghulam, I. L. R., 24 All. 

— — — section 85 — See 

Hindu law ... ... ... ... ... 

_ _ SECTIONS 86 AND 87 

— Application for order absolute wider section 87 — Execution 
of decree — Limitation— Act No. XV of 1877, Schedule II S Arti- 
cles 178 and 179.] An application for an order absolute under 
section 87 of the Transfer of Property Act, 1882, is an application 
in execution of the decree under section 86 of the Act, and is 
governed as to limitation by Article 178 of the second schedule to 
the Indian Limitation Act, 1877, the time from which limitation 
begius to run being the date fixed by the decree under section 86 
for payment of the mortgage money. 

Kedar Nath v. Lalji Sahai, I. L. R., 12 AIL, 61 ,* Oudh Behari 
Lai v. Nageshar Lai , 1. L. R. s 13 AIL, 278 ; Chunni Lai v. Narnam 
2)as, 1 L- R., 20 All , 302 ; Parmeshn Lai v. Mohan Lai, I. L. XL, 20 
AIL, 357; Bhagwan Eamji Marzvadi v» Oanu, I. L.R., 28 Bom., 644; 
Muhammad Suleman Khan v. Muhammad Yar Khan, 1. L. lb, 17 
AIL, 39; Ckedi v. Lain, Weekly Notes, 1902, p. 60 ; Bam Sarup v. 
€-hmrmi, I. L. R., 21 All, 458; and Banbir Singh v, Drigpal 
Singh, 1. L. R., 16 AIL, 23, referred to. 

AU Ahmad v. Nazlran Bibi, I. L. R., AIL, 21 ... 

_ _ ... - — — - - SECTIONS 88 AND 89 

— Mortgage— Decree for sale after redemption of prior mart • 
cages— Payment of money due on the prior mortgages ajter the 
time limited bn the decree— Effect of such payment.'] In a suit 
for sale on a mortgage in which there were prior mortgages to be 
redeemed, the plate tiff obtained a decree for sale conditioned on 
his redeeming the prior mortgages within two months. He did not 
do so, but about four months after the date of the decree paid the 
' ; ' ' :4uo':o,n ;pi*,ipr ■ mortgages into Court;. , Eeld { that the 

defendant having taken p© steps, to ...redeem, the plaintiff ^ was 
t-n tith’d tolhcboiu fit of U is payment, though made alter time, ana 
* to a decree absolute for sale. Nihali v. Mitiar Sen, L L. R.» AO 
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AIL, 446 5 Mahcm tlahi Khan v. Ghasita , I. L. XL, 20 AIL, 375 5 and 
Sit a Ram v. Madho Lal t i. L. B., 24 AIL, 44, referred to. Ram 
Lai v. Tulsa Kmr , I. L, XL, 19 AIL, ISO, distinguished. 

Debi Prasad tn Jai Karan Singh, I. L. E., 24 Ail. go 

ACTS — 1882—1 V (Tbansbeb- oe- Property Act), section X35, See 
Act No. XII of 1881, sections 42, 95, 208 ... 

— 1887 — I (OriSNEBAL CLAUSES Act), section 3, CL. (13), See Act 

No. XII of 1887, section 24 

IX (Provincial Small Cause Courts Act), schedule II, 

Clause (18)' — Small Cause Court suit — Jurisdiction— Suit relate 
ing to a trust— Suit to recover money paid to legal practitioner 
to institute suits , hut not so expended."] Meld that a suit in 
which the plaintiff claimed from the defendant the refund of cer- 
tain moneys alleged by the plaintiff to have been paid to the defen- 
dant, a legal practitioner, for the purpose of instituting certain 
suits, but not to have been so expended, was a suit which was with- 
in the cognizance of a Court of Small Causes, and was not a suit 
relating to a trust within the meaning of clause (18) of the second 
schedule to Act No. IX of 1887. 

North-Western Commercial Banking Corporation v. 

Muhammad Ismail Khan, I. L. R., 24 All. 

— — XII (Bengal Civil Coubts Act), section 24— Act Mo. I 

of 1887 ( General Clauses Act ), section 3, clause (13 )— Valuation, 
of suit — Appeal— Suit for partition .] In a suit for partition of 
the share of one only out of several co-sharers in immovable 
property, the proper valuation of the suit for purposes of jurisdic- 
tion is the value of the share sought to be separated from rest of 
the property, and not the value of the entire property out of which 
the share is to be taken. 

Wajih-ud-din v. Wali-ullah, I. L. XL, 24 All. ... 

* -1889 — VII (Succession Certificate Act) section 4. See Res 

judicata ... 

-1891— XIV (Oudh Courts Act), section 8— Appeal— Jurisdic- 
tion — Appeal beloto heard ly a Court not properly constituted - 
Practice .] The Oudh Courts Act (XIV of 1891), section 8, enacts 
that M an appeal from a decree or order of a Subordinate Judge to the 
Judicial Commissioner shall be heard by the Judicial Commissioner 
and the Additional Judicial Commissioner sitting together: provid- 
ed (i) that the amount or value of the subject-matter of the suit in 
the Court of first instance was Rs. 10,000 or upwards, and the 
amount or value of the matter in dispute or appeal to the Judicial 
Commissioner is the same sum or upwards; or (ii) that the decree 
or order appealed from involves directly or indirectly some claim 
or question to, or respecting property of, like amount or value. 
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holding the usual Hindu widow’s life estate therein, it was held 
that the compensation awarded for such land should not be paid 
ever to the widows, but should be invested in land to be held on 
similar terms. Shear a tan Mai v. Mohri, Weekly Notes, 1899, p* 96, 
followed. 


Shoo Prasad Singh u. Jaleha Kunwar, I. L. B., 24 All. 


ACTS— 1899— II (Indian Stamp Act), sections 35(b) and 42 — Stamp 
—Penalty— Unstamped receipt.] In applying proviso fb) of 
section 35 of Act No. II of 1899 the Court should not levy the 
duty of one anna as well as the penalty of one rupee, and when a 
receipt is admitted in evidence under the proviso above referred to, 
it is not necessary that the receipt should be endorsed in the 
manner provided for in section 42. ■ 

^Reference under section 5/ of Act No. II of 1899, 1. L. B., 
1 24 All.,... . , ... 


— ; Schedule I, Articles 23, 55, 

62(e) — Stamp Conveyance ” — ft Melease ” — Document executed 

by a benami purchaser professing to relinquish in favour of the 
real purchaser any claims which he might have in virtue of the 
purchase .] Meld , that a document by means of which the certi- 

fied purchaser of property sold by auction in execution of a decree 
purported to relinquish in favour of a person whom he alleged 
to be the real purchaser of the property, any claims which he 
might have in respect of the property by reason of his being the 
certified purchaser thereof was to be stamped as a release according 
to article 55 of the first schedule to the Indian Stamp Act, 1899, 
Beference under section 57 of Act No. II of 1899, 1. L. B., 
24A11. ... 


(Local)— 1900—1 (N.-W. P. and Otjdh Municipalities Act) 

sections \2S(c)t AND 132— Municipal Board^powers of— My e-law 
-Bye-law held to be unreasonable and its enforcement refused.'] 

The English law as to the necessity of bye-laws being reasonable / 
is applicable to bye-laws framed in the exercise of their statutory- 
powers by Municipal Boards in India. 

The Municipal Board of Naini Tai passed a bye-law under the 
powers conferred upon it by section 128, clause ( c) of^Tmcal Act 
No. I of 1900 to the following effect, namely “ No coolie, 
whether bearing loads or not, no servant except M attendance on 
his master, and no prostitute shall use the upper' North Mall “ (one 
of two parallel roads running along the piOrfch side of the Naini 
Tal lake) " at any time.” 




* Meld that as regards the words “ no servant, except in attend- 
ance on his master w — this yrar'under the circumstances an unrea- 
sonable bye-law, and tfcqjStfurt declined to give effect to it. 
Empc*ror^"Bal Kishan, I. L. B., 24 All. 


— — — ^1900-1901 '(Municipalities Act), section 147— 

! &Ultfaws of Municipality-* Continuing breach— Mecumng fine— 
-imposition of fine in advance.] Meld, that where, as m section 147 
0 f^ c t No. I of 1900 (Local), it is directed that a breacn or some 
law may be punished with a fine of a certain sum per diem so long 
m the broach continues, it is not competent to the Court to impose 
such fine m advance whilst sentencing an offender m respect of the 
, ;4 , 1 broach ; but tie re must be proof of tl o continuing oreaca 
having "been been committed. Mam Krishna Biswas v Mohendro 
Math Mozmida** f* 27 Calc., boo, followed 

Emperor re Wa-zit Ahmad, I. L. B., 24 AIL 


r 
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ADOPTION, See Act No. XV of 1877, schedule H, article 119 
APPEAL, See Act No. XII of 1887, section 24 ... ... , 

Sec Act No. XIV of 1S9I, section 8 ... 

See Civil Procedure Code, sections 2, 372 and 58S(2i) 

S ee Civil Procedure Code, section 214 

— — See Civil Procedure Code, sections 214, 294, 311 

— See Civil Procedure Code, section 506 

See Civil 'procedure Code, sections 556, 558 and 591 

„ See Letters Patent, section 8 . 

— Powers of High Court in- — , See Criminal Procedure Code, 

section 562 

— to His Majesty in Council, See Civil Procedure Code, sections 


to His Majesty in Council, See Civil Procedure Code, section 


ARBITRATION, See Award 

— - - See Civil Procedure Code, sections 510, 514- 

ARMS, See Act No. XI of 1878, Section 19 
AWARD, See Civil Procedure Code, section 506 ... 

— — Suit, for specific enforceme n t of award Case in 
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appellants to recover from the assignee the easts realized faj 
Mm. ] Certain appellants in the Eight Com t obtained from that 
Court a decree dismissing the respondents 7 plaintiffs 7 suit with 
costs. That decree for costs was assigned by the deeree-boMers, and 
the assignee took out of Court in execution thereof the money 
which had been paid in satisfaction of it by the judgment-debtors. 
Subsequently that decree was reversed by the Privy Council, and 
the plaintiffs obtained a decree in their favour with costs in all 
Courts. After an infructuous attempt to get a portion of those 
costs from the assignee by way of execution of the order of the 
Privy Council, the decree-holders filed a separate suit against them 
for their recovery. Held , that the decree-holders had no cause 
of action for a suit to recover from the assignee the costs realized 
by him in the manner above described. 

Lalta Prasad v. S&diq Husen, I. L. R., 24 All. 

CAUSE OF ACTION, See Civil Procedure Code, sections 48, 44 
CHARGE, Act No. XLV of 1300, section 406 
CIVIL AND REVENUE COURTS, See Act No. XII of 1881, sections 
42, 95, 206 

tf Jurisdiction) See Act No. XII of 

1881, sections 93, 95 ... ... ... ... 

CIVIL PROCEDURE CODE, sections 2, 372, 588(2)— Application to 
be brought on to record of appeal as assignee of deceased appel- 
lant — • Application rejected — No appeal from order rejecting 
application."] Reid that no appeal would lie from an order reject- 
ing the application of a person who claimed to be brought on to the 
record of an appeal as being the assignee of the deceased sole appel- 
lant Lalit Mohan Hoy v. Skeooclc Chand Chowdhry, 4C. W. N., 
403, followed. Moti Ham v. Kundan Lal> I. L. It., 22 AH., 388, 
overruled. Lido Mali v. Gaga Prasad, I. L. R., 19 All., 14-2, 
explained and distinguished. 

Jam.na Bibi <o. Sheikh Jk.au, I. L. It., 24 All. ... 

- - — - — sections 2, 372 and 588(21) — Order 

allo-ming objection voider section 372 — H Order ” or w decree ” — 
Appeal, j A suit was brought by one Mewa Ram against Tej Singh 
and others. That suit was decreed ex par ie. An application was, 
however, made by the defendants under section 108 of the Code of 
Civil Procedure as the result of which the ex parte decree was set 
aside and the suit reinstated. Upon the restoration of the suit 
one Chabeli Ram, claiming to be an assignee of the rights of the 
original plaintiff, applied under section 372 of the Code that his 
own name might be substituted as plaintiff for that of Mewa Ram. 
♦The plain tiff did not oppose this application. But the defendants 
objected, and the application was rejected. Subsequently, on the 
same day, the suit was dismissed. Chabeli Ram appealed against 
the Court’s order rejecting Ms application under section 372 of 
the Code. His appeal was allowed, and his name was brought on 
the record, 'This appeal seems to have been treated as also an appeal 
from the decree in the suit, and the Court made an order under 
section 562 of the Code remanding the suit for trial on merits. 

Reid on appeal from this order that no appeal lay to the lower 
appellate court from the order of the Court of first instance allow- 
ing the defendants 7 objections to Chabeli Ram’s application under 
auction 372 of the Code of Civil Procedure neither was such order 
a decree within the meaning of section 2. 
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CIVIL PROCEDURE CODE, section 23 —Res judicata — Assignment 
of the Government revenue of a village divided into u Matas ’* — 

Claim for interest on revenue in arrears — Decision as to one 
Mata res judicata in respect of other hhaias.] The plaintiff 
was assignee of the Government revenue of a certain village, The 
village was divided into khaias, but the title to the revenue in 
respect of each and every Jehata was one and the same. The plain- 
tiff sued to recover arrears of revenue due in respect of Mai a No. 

29 with interest. On his right to receive interest being disputed, 
it was held that a previous decision of a competent Court between 
the same parties, but dealing with a claim for interest due on 
arrears of revenue payable in respect of Jehata No. 4-7, operated as 
res judicata as to the claim with regard to Jehata No. 29. Dx 
parte Ador, 2 Q. B. D., 574, Madhavi v. Melu, I. L. R., 15 Mad., 264, 

Kmji Amma v. Raman Menon , X. L. R, 15 Mad., 494 and JBaU 
hishan v. Kishan Lai, I . L. B., 11 AIL, 148 referred to. 

Chandi Prasad v. Maharaja Mahendra Mahendra Singh, 

I. b. R, 24 AIL ... , ... ... 112 

- section 13. Explanation II, See Res 

judicata ... ... ... ... ... ' 429 

’ — sections 13, 244, See Act No. IV of /• 

1882, sections 60, 92, and 93 ... ,... ... 44 

SECTION 25- 


- Transfer — 'Retransfer by 
District Judge to his own file of a case once transferred by 
him to the file of the Subordinate Judge. ] Where a District Judge 
has once exercised the powers conferred bv section 25 of the Code 


of Civil Procedure, and transferred a case to his own files from the 
files of the Subordinate Judge, he cannot afterwards retransfer 
such case to the Subordinate Judge. Suhharam v. Gan gar am,' 
I. L. R, 13 Bom., 654, followed. Sita Ram y. 2d a, uni Dttiaitja* I, L. 
R, 21 AIL, 230, referred to. J * 


Amir Begam v, Prahlad Das, I. L. R, 24 AIL 
SECTIONS 25, 403 ET SEQQ.- 


w«u**w wa «w, wy — ’-Frans fer— 

Application for leave to sue in form& pauperis filed in Court of 
Subordinate Judge — Application transferred by District Judge 
to his own file District Judge not thereafter competent to send 
the suit bach U the Subordinate Judge for trial A A pauper 
plaintiff presented to a Subordinate Judge an application for leave 
to sue as a pauper. This application was, by means of an order 
under section 25 of the Code of Civil Procedure, taken on to the file 
District Judge and heard and granted by him. Meld that 
the District Judge had no power subsequently to transfer the 
pauper suit thus initiated back to the file of the Subordinate Judge 
Amir Degam v. FraMad Das, Weekly Notes, 1902, p, 66, referred to! 

Nandan Prasad v. Kenney, I. L. R, 24 All, 

J £' ’ SECTIONS-, .31: AN3> 

fendanU and causes of action— Suit by transferee from heir of 
deceased Muhammadan against another heir and transferees 


, , ... ■ v/6vr wit ana transferees 

from tmcl other he%r.) A plaintiff came into Court claiming a 
portion of , t!l ® inheritance of a deceased Muhammadan on the 
allegation that he had by two separate sale deeds of different dates 
purchased the property from two of the heirs of the deceased, and 
that the said property was withheld from him by another of tile 
hens ei tae ueceasoe, who was in possession of some, of it, and 1 v 

•th 


, . , „ ■"» ax uu»»uhwjuu or some or i n* a 

eoxnar. u-ansferees of other portions from th* said heir, Hot! 

^ thc *«»«•*«•» from him were made 
defendants. _ held ‘het there was no misjoinder of parties of 
causes of aofcion m such a suit. Indar Kuar v. &ur Prasad 1. L, 


B„ 11 All., 33, followed 
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Wltli reference to the objection that the claim included both 
movable and immovable property, and that the leave of the Court 
for the joinder of the two claims had not been obtained, it was 
held that section 44 of the Code of Civil Procedure did not apply to 
such a ease. Grig ana Samoa ndha Bandar a Sannadhi v. Kunda- 
sand Tambirm I. L. R., 10 Mad., 375, referred to. 

Mazhar All Khan v. Sajjad Husain Khan, I. L. R., 24 All. 

CIVIL PROCEDURE CODE, section 43, See Act No. I of 1877, sec 
tioil 9 . i ... 

— — — — section 43, See Res judicata 

— — — — ■ — sections 43 and 44 — Cause of action— 

Misjoinder of causes of action— Omission to claim all the reliefs 
to which plaintiff is entitled on the cause of action .] One B. D . 
brought a suit against two persons M. and (?., claiming to recover 
certain cash and ornaments belonging to one Sahai, deceased. To 
that suit B. B. and i?., who had previously brought a suit for certain 
immovable property belonging to the same estate, applied to be, 
and were, added as defendants. After this JEC. L.> the son of B, 
brought a suit claiming, possession of a house which originally 
belonged to Sahai, and which was alleged to be then in the possession 
of B. B. and 2?. 

Meld that the provisions of section 43 of the Code of Civil 
Procedure did not apply to these facts so as to bar the suit brought 
by II. L. : 

Hingu Lai Baldeo Ram, I. L. R., 24 All. ... 

— — — „ — section 53 — Suit on a mortgage for sale 

or u any other relief to winch the plaintiff might he entitled 39 — 
Subsequent prayer for money decree relinquishing claim for 
The plaintiff, a mortgagee, came into Court asking for a 
decree for sale on his mortgage, or ‘‘ any other relief to which the 
plaintiff might be entitled.” The mortgage sued upon contained 
the usual covenant for payment, in addition to the further coven- 
ant that in default of payment proceedings might be taken against 
the mortgaged property. Meld that there was nothing to prevent 
such plaintiff in the course of the suit relinquishing his claim for 
sale of the mortgaged property, and asking merely for a simple 
money decree. Such an amendment of the pleadings did not 
amount to a conversion of the suit into a suit of another and 
inconsistent character. 

Sukhdeo Prasad v. Lachman Singh, I. L. R,, 24 All. ... 

— — — r-V section 54, See Pre-emption 

80, 108 — Application to set 
aside a decree passed ex parte — Irregular service of summons. 2 
Where a serving officer finds a defendant to be away temporarily 
from home, and knows where he is, it is not a good service if he 
thereupon does no more than dx the summons to the outer door of 
the house ; but he must make further efforts to effect personal 
service. 

Sabina o. Gaun Sahai, I. L. li, 24 All. 

\ ^ ho T' ro NS , 108, Mi— Guar dia n ad 

Minor defendant not properly represented — Ex parte decree 
against minor — Application to set aside decree — How far the 
f f!i . of so applii id, ion * uh affect parties other elan the 
augUem.L] A suit claiming payment of money alleged by the 
plaintiffs to be due on a balance of account, was died against three 
defendants, mi., Bhura Mai, Musammat Gayatri, the daughter-in- 



t 
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law, and Jamna Da?, the son of Bhura Mai. The second and third 
defendants being minors, Bhura Mai was named as their guardian, 
and a notice was issued to him under Rule 128 of the Kales of 
Court, calling upon him to state whether he was willing to act as 
guardian ad litem to the minor defendants; Bhura Mai was also 
duly served with a summons in the suit. Bhura Mai entered no 
appearance, but the Court nevertheless, though no order had been 
made appointing anyone as guardian ad litem for the minors, fixed 
a date for the hearing of the suit. Upon that dato none of the 
defendants appeared, and the Court passed an ex far le decree 
against all three. On execution of this deoreo being taken out by 
the plaintiffs, applications were made on behalf of the minor 
defendants under section 108 of the Code of Civil Procedure to set 
aside the decree, 

Held by the Pull Bench, that there having been no appoint- 
ment of Bhura Mai as guardian ad litem of the minor defendants 
in the manner prosciibed by section 443 of the Code of Civil Proce- 
dure (mere notice to Bhura Mai of the proposal to appoint him 
being quite insufficient), the minors were entitled to have the 
decree set aside as against them. Suresh C bunder Wum Chowdhry 
v, Jugui Ohunder Deb, I. L. K., 14 Calc., 204 and Kesko Pershad v. 
Hirday Karain, 6 C. L, R., G9, referred to by Aik man, J. 

On the question, whether the decree should be sat aside as regards 
Bhura Mai also, it was held by Stanley, C.J., that where an order is 
made under section 10S of the Code of Civil Procedure, the decree 
set aside is primarily the whole decree and the suit to be proceeded 
with is the whole suit; though where a decree passed against 
several defendants consists in reality of separate decrees against 
each, it may be that the decree can be set aside in part. When a 
decree is one and indivisible it must be set aside in its entirety. 
Mahomed Hamidulla v. Tohurennissa Dili, I. L. K., 25 Calc., 155 
and Ajodhya Per shad Singh v. Sheo Per shad Sahu, 5 C. W. N , 58, 
referred to ; Manaku hom Pedru v. Sitaram Atmaram Vagh, 

I. L. K., 18 Bom., 142, not followed. 

Per Bitekitt, J. — On the facts of the particular case the ex 
parte decree ought to be set aside as against all the defendants. 

Per Airman, X - Section 308 of the Code of Civil Procedure 
primarily applies so far only as the particular defendant, who 
seeks to get an ex parte decree against him set aside, is concerned. 

Huro Kris/mo Doss v. Motee Chand Baboo, 8 W. R, C. R., 260, 
referred to. Though under certain circumstances it may be neces- 
sar ^ the interests of justice that the whole decree should be 
re-opened. Thus when the decree is one and indivisible it must be 
set aside as a whole or not at all, although the application to set 
asidd the decree may be the application of only one of the defend- * 
ants. Doohhee Khan v. Jiajesmree Dance, 15 W. It, 0. R., 371, 
an 5 Monomohini Ohowdhurani v. Kara Naragan Boy Ghaudhril 
4 C. W. N., 456, referred to. 

The following cases were also considered in the judgment of 
Aikman, J. t—Doorga Persmid Gkose v. Greeshehuuder Bose , X W. 

R, C. E, 222, Brojonath Snrmah Chueherbattg v. A mind Mo me 
Delia Qhowdhrain, 7 W. It, O. K., 237, Manaku hom Pedru v. 
Sitaram Atmaram VagJ h I. L. E„ 18 Bom., 142, Mahomed Hamid- 
ulla v. Tohurennissa Bibi } I, L. R., 25 Calc., 155. 

' ? A ■ Bhura Mai m Hur Kishan ; Das, 4. L. li, 24 All; . : : ' i 333 

CIVIX, PBOCBDCBB CODE, ssomoh 211 profit— Alio «a»r* 

oj expenses oj eoilcrtn n 0/ re ?l to a, lye passer rufai.n 4 wh on <, 
aecreejor mesne profits last eu passaJ-Principle ■ n ’o) ,-h 
such expenses should he allowed ox disallowed:} In estimating- 
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the mesne profits winch the owner of land is entitled to recover 
from a trespasser the costs of collecting rents, which are ordinarily 
incurred by the owner, should be allowed to the trespasser only 
where such trespasser entered on the land in the exercise of a bond 
fide claim of right. But when the trespass is altogether tortious 
and malicious, in other words, when the trespasser has entered or 
continued on the property without any bond fide belief that he is 
entitled to do so, where, in defiance of the rights of another, he has 
thrust himself into an estate, although he may still claim all neces- 
sary payments, such as Government revenue or ground rent, it is 
not imperative on the Court in estimating damages to allow the 
wrong-doer even such charges as would ordinarily but voluntarily 
be incurred by an owner in possession. Altaf Aliy. Lalji Med, 
i. L. li., 1 All., 518, followed; McArthur v. Cornwall, L. R, 1892, 
A. C% 75; G -Irish Chunder Lahiri v. Shoshi Shihhareswar Roy, 
It. JR., 27 1. A,, 110, referred to ; Abdul Gafur v. Maja Mam, L L. R., 

.. .distinguished. / ; 

Bun gar Mai v. Jai Ram, I. L. B., 24 All. 

CI?IL PROCEDURE CODE, section 244 — "Execution of decree — 
Objection by judgment-debtor that more had been delivered to 
the auction purchaser than was included in his sale certificate — 
Objection disallowed — Appeal.*] Certain landed property was put 
up for sale in execution of a decree. On the property stood a 
house. After the sale the auction purchaser obtained possession 
of the house. The judgment-debtors objected that the house should 
not have been delivered, inasmuch as no mention was made of it in 
the sale certificate. This objection was disallowed. Reid, that 
the order disallowing the judgment-debtor’s objection did not fall 
within section 214 of the Code of Civil Procedure and was not 
otherwise appealable. Mamma d v. Locke, I. L, R. 20 Mad., 487 
and Sira Lai Chatter ji v. Gourmoni Debi, I. L. R., 13 Calc,, 328, 
referred to. 

Ram Adhar v. Naraiu Das, I. L. R., 24 All. ... 

— — — - section Execution of decree— 

Question rela ting to the execution, discharge or sa Us faction of 
the decree — Application to recover proceeds of sale from decree- 
holder after sale has been set aside.] Seldj that an application 
to recover from a decree -holder the. proceeds of a sale in execution, 
such sale having been set aside, is an application which falls within 
section 244 of the Code of Civil Procedure. 

Section 244 of the Code of Civil Procedure applies as well to a 
dispute arising between the parties after the decree has been exe- 
cuted as it does to a dispute arisiug between them previous to 
# exeoutipn.\ : . ■ i ; 

Imdad Ali v. Lagan Lai, I. L. R.» 17 AIL, 478, Chan Kuar v. 
Malt ah Singh, I. L. R * 22 All., 79, and Partah Singh y. Sent Mam, 
I. L. R., 2* All., 61, referred to. Mamchhaibar Misar v. JBechu 
' MM 7 AIL, 841, distinguished. 

Collector of Jaunpur v. Bithal Das, I, L. R. } 24 All. 

section 244 — Execution of decree — Suit 

for cancellation upon the ground of fraud of a sale held in execu- 
tion of a decree— Proper remedy by application .] Certain judg- 
ment- debtors brought a suit against the decree-holaers and the 
an ion - nnrehaser for cancellation of a sale held in execution of 
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Procedure. Prosimno Coomar Sang al v. Kasi Das Sanyal, L, It. 19, 
I. A. 166 ; Dhani Bam v. Chaturbhuj, I. L. It., 22 All.,, 80 $ Dcmlat 
Singh v. JkyaZ KisJiore , I L, R., 22 All., 108, Bhubon Mohan Pal 
v. Hun da Lai Deg, I. L. R., 26 Calc., 324, and LaZ Chafer- 
butty v. Bus side Chandra Bairagi, I. L. R. } 26 Calc., 320, referred to. 

Mathura Das c. Lachman Ram, I. L. 8., 24 All. 

CIVIL PROCEDURE CODE, section 244— Mortgage bg conditional 
sale— Prior and puisne mortgagees-— Payment by puisne mortga- 
gee, defendant in prior mortgagee's suit for foreclosure , of amount 
due on the prior mortgage— Application by such puisne mort- 
gagee for an order absolute for foreclosure — Application refused 
— Separate suit by puisne mortgagee for foreclosure— Act No . 
IV of 1882 (Transfer of Property Act), section 47.} In July, 
1889, one Fateh Chand executed a mortgage by conditional sale of a 
certain village in favour of Bansidhar and Kunj Bihari Lai. In 
October, 1889, Fateh Chand executed a second mortgage of the same 
village, also by way of conditional sale, in favour of Bansidhar and 
Anant Ram. In October, 1891, Anant Ram transferred his interest 
in the second mortgage to Gaya Prasad. In September, 1893, Ban- 
sidhar and Kunj Bihari instituted a suit for foreclosure of their 
mortgage. To that suit Raj Kumar, the son of the original mort- 
gagor, and Gaya Prasad were made defendants. On the same date 
Gaya Prasad instituted a suit for foreclosure under the puisne mort- 
gage of October, 1889. On the 22nd December foreclosure decrees 
were passed in both suits, and six months’ time was allowed for 
redemption. The time allowed for redemption was extended from 
time to time, and ultimately, on the 3rd of January, 1896, Gaya 
Prasad paid into Court the sum which was due to the mortgagees 
on the mortgage, of July 1889, which sum was drawn out by the 
mortgagees. Subsequently to this payment into Court Gaya Prasad 
applied to the Court in the suit on the prior mortgage, and prayed 
that the right of the defendant in that snit to redeem the mort- 
gaged property might be extinguished and an order absolute for 
foreclosure granted in the applicant’s favour. This application 
# was refused, on the ground that Gaya Prasad was only entitled to 
bring a suit for foreclosure and “had not acquired the status of a 
decree-holder,” and that while be was a defendant, be could not 
execute the decree as a decree-holder and could not get a decree for 
absolute foreclosure. There was no appeal from this order, but 
Gaya Prasad submitted to it and brought a separate suit for fore- 
closure. .... 

Meld that under the above circumstances no such separate suit 
for foreclosure would lie. 

Kedar Nath v. Lalji Bahai, I. L. R., 12 AIL, 61 j Oudh BehaH 
Lai v. Nageshar Lai , I. L. R., 13 AIL, 278 and AjudMa Per shad v. 
Baldeo Singh, I. L. R., 21 Calc., 818, referred to. 

■ . -Bansidhar m Gaya Prasad, X. L* R., 24 AIL - „* • , - ' ■ . ' 

— - — ; — • — ■ — section 244—Sale in execution of decree— 

. Compromise — Suit to set aside compromise and said] In execution 
. of a money decree the decree-holders ' attached, 'and brought to ’ jalc; 
the interest of their Judgment-debtor in a certain village, and 
them salves purchased it. An objection to,, the sale - was raised"hy- ; ,tle : ' 
judgment-debtor, and while such objection was pending, the Judg- 
ment-debtor’s son is said to have entered Into a compromise, whereby 
it was agreed that the decree-holders should take the village in full 
satisfaction of their decree, though it had, in fact, been scJd, for 
°^y three-quarters of the decretal amount, and that the sale 
should be confirmed on those terms. 
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The judgment-debtor subsequently filed a suit against the 
decree-holders, asking for a declaration that the said compromise 
and the confirmation of sale were collusive and invalid, and were 
null a, nd void, and ineffectual as against the plaintiff. 

Meld that such a suit was barred by the operation of section 
244 of the Code of Civil Procedure. Prosunno Coornar Sany&l y. 

Kaxi Mas Sanyal , I. L. R., 19 I. A., 166, referred to. 

Adhar Singh t>, Sheo Prasad, I. L. R-, 24 All. , M 209 



CIVIL PROCEDURE CODE, sections '244, 294, SIX 


. , , . Execution of 

decree — Joint decree — Sale in execution — Purchase by decree- 
holders — Meceipt for part of decretal money given by one decree- 
holder on behalf of both— -Sale set aside — Appeal-] 1 Two persons 
holding a joint decree caused certain immovable property of their 
judgment-debtor to be sold, and having obtained permission to bid, 
themselves became the purchasers. The property was knocked 
down to the two decree-holders jointly. An application was then 
made to the officer conducting the sale by one of the decree-holders 
auction purchasers, but purporting to act in the name of, and on 
behalf of the other auction purchaser as well, asking that the pur- 
chase money should be set off against the amount due under the 
decx*ee, and that to that extent satisfaction of the decree should be 
entered up j he at the same time paid the auction fees. This appli- 
cation was made under the second clause of section 294 of the Code 
of Civil Procedure. A receipt for the amount of the purchase 
money was given to the Officer conducting the sale, and by him was 
forwarded to the Court of the Subordinate Judge, under whose 
orders the sale was held. The judgment-debtor subsequently made 
an application under section 311 to the Subordinate Judge, asking 
to have the sale set aside. That application was rejected ; but the 
Subordinate Judge, instead of confirming the sale, set it aside, on 
the ground that only one of the decree-holders auction purchasers 
had put in the receipt under the second clause of section 294, and 
directed a re-sale, and this notwithstanding that the other decree- 
holder admitted that the receipt had been presented on bis behalf 
also. On appeal to the District Judge the order of the Subordi- 
nate Judge was set aside and an order passed confirming the sale. 
From this order the judgment-debtor appealed to, the High Court 
on the sole ground that no appeal lay to the District Judge. 

Meld that the order passed by the Subordinate Judge was 
appealable as an order passed under section 224 of the Code of Civil 
X’roceduro, 

Makka c. Sri Ram, I. L. R., 24 All. ... ... 

— — — Execution of decree— 

Cross decrees— Set-off— Decree against which set-off is claimed nor, 
before the Court for execution,'} Section 246 of the Code of Civil 
Procedure clearly contemplates that where one decree is sought to be 
set off against another, the decree against which the set-off is asked 
for must be before the Court for execution. Eewa Mahton v. Ram 
Kishen Singh , L. R., 13 L A., 106, p. 110, referred to. 

Chajmal Das v, Lai Dharam Singh, I. L. R,, 24 AIL 

section 316— Execution of decree Sale 
in execution— Time from which the auction purchaser’s title 
accrues.] When immovable property is sold in execution of a 
decree the title of the auction purchaser to mesne profits or posses- 
does not accrue until the sale has been confirmed. Co bind 


sion s »<*v«« t — — , — ,pj . f , ( , . 

Main r, TuUi limn. Weekly Notes, 1887, p. 217 and Prem Chand 
Paul v. Purnima Dasi, I. L. R., 15 Calc., 546, followed. 

Amir Kasim u. Darb&ri Mai, T. L> K., 24 All. ,,, 
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CIVIL PROCEDURE CODE, section $20 et sbqq, See Act No, XV of 
1877, schedule II, article 14 

— - — - — — — section 50G — Award - Appeal from a 

decree based, upon an award*—'* All the parties to the suit” ] 
JSfeld that the words ce all the parties to a suit” in section 506 of 
the Code of Civil Procedure refer to the succeeding words of the 
same section u any matter indifference between them in the suit,” 
and would not necessarily include parties who never put in any 
appearance in the Court, and between whom and any of the parties 
to the submission there was not in fact any matter in difference in 
the suit. Deo Nandan v- Dhirgu Rai } Weekly Notes, 1887, p. 215. 

Pitam Mai v, Sadiq Ali, I. L. R., 24 All. 

| -sections 510, §\ls— Arbitration — Delega- 

tion of their duties by the arbitrators— * Award not submitted by 
the arbitrators within the time limited by the Court .] The parties 
to a suit for winding up a partnership agreed to refer the suit to 
arbitration, and two arbitrators were appointed by the Court. The 
parties subsequently agreed that the matters in dispute should be 
settled by one Saif Ali, who was within a certain time to send in his 
opinion to the arbitrators in order that they might submit to the 
Court an award in accordance therewith. Saif Ali sent in his 
opinion to the arbitrators some days before the time fixed by the 
Court for the submission of 1 the award; but the arbitrators did not 
submit their award within time, j Weld, that the agreement of the 
parties to let the matters in dispute be settled actually by Saif Ali 
could not possibly have the effect of superseding the appointment 
of arbitrators by the Court. Before the Court could proceed to hear 
the suit it was necessary that it should itself make, under either 
section 510 or section 514, an order superseding the reference to 
arbitration. 

Jamna Kunwar v. Nasib Ali, I. L. R., 24 All. 

J ~ — — — sections 556, 558 and 5 91— Appeal- 

Order for re- admission of appeal dismissed for default not 
capable of being used by the appellant as a ground of objection 
to the decree .] An order under section 558 of the Code of Civil 
Procedure readmitting an appeal which had been dismissed for 
default under section 556 is not appealable; neither is it an order 
“affecting the decision of the case ’* which “ may be set forth as a 
ground of objection iu the memorandum of appeal ** from the decree 
in the suit within the meaning of section 591 of the Code. Chin- 
iamony Dassi v, Daghoonath JSahoo, I. L. R., 22 Calc., 981, 
followed. 

Grulab Kunwar o. Thakur Das, I. L. R., 24 All. 

■ “7 section 583; — Decree reversed on appeal 

after possession obtained thereunder -Application for possession 
and mesne profits— Disallotaanee of application as regards mesne 
profit— Subsequent suit for mesne profits .] 8. N. obtained a 

decree tor foreclosure on a mortgage against M, JB. Against this 
dec^e M. D. appealed so the High Court; but pending the appeal 
8 : stained an order absolute for foreclosure, and got possession 

of the mortgaged property. Subsequently the High Court set aside 
the order for foreclosure and modified the decree of the first Court. 
f: i , n f. the tgW** % the decree of the High Court 
to be due oy him. He then applied to the Court for restoration of 
possession of the mortgaged property under section 583 oi t S e Co h 
f V iV .H 8 r °ceaure, and for mesne profits for the time during which 
he had been out or possession. application for mesno profits 
was rejected, and he thereupon filed a separate suit for mesne 
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Pago, 

Meld that; such a suit would not lie, the plaintiff not having 
appealed from the order refusing his application for mesne profits. 

Sri Nath Sahai v. Bam Ratan Lai, I. L. R., 24 All. ... 361 

CIVIL PPtOCEDUXiE CODE, section 596 — Appeal to Bis Majesty in 
Council — Decree involving indirectly some question respecting 
property of the value of ten thousand rupees or upwards .] When, 

* as in section 596 of the Code of Civil Procedure, it is laid down that 
in order that an appeal may lie to His Majesty in Council the decree 
to be appealed from must involve, directly or indirectly, some claim 
or question to, or respecting property of ten thousand rupees in 
value or upwards, the reference is to suits in existence. It is not 
enough that the question decided by such decree is a question of 
title which may possibly affect the title of persons who are not 
parties to the decree to property not the subject-matter of the suit 
in which the decree was passed, and concerning the title to which 
property there is no litigation pending. Radii a Krishn Das v. 

Mai Krishn Chand , XL.. R, 23 AIL, 415; Manarsi Prasad v. Kashi 
Krishna Barain, I. L. R., 23 AIL, 227 ; Moofti Mohimmud JJhdool - 
lah v. Baboo Moot eehund, 1 Moo., I. A., 363; and Baboo Gopal 
Ball ThaTcoor v. Teluh Chander Rai, 7 Moo., I. A., 548 referred to, 

Hanuman Prasad v. Rhagwati Prasad, I. L. R„, 24 AIL ... 236 

— — sections 596, 600 -Privy Council, Prac- 
tice of—' Case below appealable value in Court of first instance— 
Addition of interest for purpose of valuation of subject-matter 
of suit — Special leave to appeal— Substantial question^of law * — 

Rule as to applications for special leave to appeal in Indian 
casesi] Before a case can be certified as a fit one for appeal to His 
Majesty in Council, the condition prescribed in section 596 of the 
Civil Procedure Code as to the amount of the subject-matter of the 
suit in the Court of first instance and thQ amount in dispute on the 
appeal must both be fulfilled. The word (i and ” in that portion 
of the section cannot be read as 6< or” 

Where a case is otherwise unappealable the rule of the Judicial 

Committee is not to give special leave to appeal unless there is some 
substantial question of law of general interest involved. 

In this case the Judicial Committee laid down a rule to be fol- 
lowed in future in Indian cases, that where a party applies to the 
Committee for special leave to appeal, the matter being under the 
appealable value, he should first have applied to the Court below for 
a certificate under section 600 of the Code of CivU Procedure that 
the case is otherwise a fit one for appeal to His Majesty in Council. 

But this rule will hot bind the Judicial Committee not to grant 
such leave in any special case, although that course has not been 
* followed. 

Semite — The amount of the subject-matter of a suit in the 
Court of first instance for the purpose of an appeal to His 
' Majesty 'tn ; Council .is.' the' 1 , amount '.for which a decree is recovered, . 

: •, including, interest up to the date of the decree. . Interest subse- 

quent to decree cannot, though ascertainable, be added for ^ the 
purpose of bringing the value up to the appealable amount* or 

Rs;x%doo.--V.;' , ; c •; : ; vmm.! 

Mod Chand v. Gangs' Prasad Singh, I. L. R., 24 AIL ... 174 

' , - — — — — - sections 640, 404, 592, See Letters > 

Patent, section 8 ... ... «*♦ »*• 

CONVEYANCE,” See Ac fc No. II of I860, schedule I, articles 23, 

55,62 (O ; ... -v - * 072 

,, CONSTRUCTION OF DOCUMENT, See Act No. XV of 1877, echo- 

* dulo LL article 1X9 ... ... ... - *** u * 
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CONSTRUCTION OF STATUTES, See Act No. IV of 18 82, sections m 
and 123 .. ... et . . 

COSTS, See Cause of Action 

COURT OF WARDS, See Act No. XIX of 1873, section 205B 

COURT-FEE, See Pre-Emption 

CRIMINAL PROCEDURE CODE, sections 107(2), 192— Security for 
beeping the peace— Transfer -—Power of District Magistrate to 
transfer proceedings instituted by him against a person not 
within his district*'] Meld that it was competent to a District 
Magistrate who had initiated proceedings under section 107 (2) of 
the Code of Criminal Procedure against a person not at the time 
within the limits of his jurisdiction to transfer such proceedings 
at a later stage to a Magistrate subordinate to himself, though 
such Magistrate was not competent to initiate such proceedings. 

King-Emperor >v. Munna, I. L. R., 24 All. ,. t 

— — SECTIONS 110 ET SEQQ.j 437— Secu- 

rity for good behaviour— Power of District Magistrate to 
reopen proceedings on the same record after the discharge of the 
person called upon to show cause by a Magistrate of the first 
class*] Meld that it is competent to the Magistrate of the district, 
in the case of a person who has been called upon, under section lid 
of the Code of Criminal Procedure, by a Magistrate of the first 
class, to show cause why he should not furnish security for good 
behaviour, and has been discharged by such Magistrate under sec- 
tion 119 of the Code, to institute fresh proceedings against such 
person upon the basis of the record that was before the first class 
Magistrate. Queen- Empress v . Mu t as ad di Lal> I. L. R., 21 AIL 
107; Queen-Empress v. RaUi } Weekly Notes, 1899, p. 203, Queen- 
Empress v. Ahmad Khan , Weekly Notes, 1900, p. 206 ; and Queen* 
Empress v. Iman Mondal , I. L. R., 27 Calc., 662, referred to 

King-Emperor v. Fyaz-ud-din, I. L. R., 24 All. 
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entitled to immediate possession — Practice."] Held that where a 
Magistrate* after entertaining proceedings under section 145 of 
the Code of Criminal Procedure, had declined to make any order 
declaring one or other of the contending parties in possession, the 
High Court would not interfere in revision at the instance of a 
person who, though apparently the nest reversioner to the estate, 
could for the time being have no possible right on his own behalf 
to present possession. Laldhari Singh v. Suhhdeo Narain Singh* 
I. h. R, 27 Calc., 892, and Anesh Mollah v. Ejaharuddi Mollah , 
I. L. it., 28 Calc., 440, distinguished. 

Behari Lai. In the matter of the petition of , I. L. 

B., 24 All 

CRIMINAL PROCEDURE CODE, sections 145, 485, 439, See Statutes 
- — 24 and 25 Vic., Cap. civ., section 15 ... ... • 

— _ — : — — sections 222, 234, See Act No. XLT 
of I860, section 400 ... ... ... ... ... 

— — SECTION 523 fdj, See Criminal Proce- 
dure Code, section 562 ... ... ... ... 

"LjA sections 435, 438, 439- —Practice— 

Revision — Reference by District Magistrate recommending the 
reconsideration of an order of acquittal passed by a Subordinate 
Magistrate .] In the case of an acquittal by a Subordinate Magis- 
trate, where the Local Government does not appeal, or where the 
District Magistrate does not move the Local Government to appeal, 
the High Court will not, as a general rule, entertain a reference 
direct from the District Magistrate under section 488 of the Code 
of Criminal Procedure. 

In the matter of Sheikh Amin-ud-din, I. L. R-, 24 AIL 

— _ section 451 — European British 

subject — Might of European British subject to be tried by a jury 
•—Such right claimable at any time before accused has entered 
upon his defence, notwithstanding previous waiver.] One Sulli- 
van was sent for trial to the District Magistrate of Meerut, the 
offence alleged against him being one under section 354 of the 
Indian Penal Code, i. e. } a warrant-case. At the outset of the pro- 
ceedings the accused was asked whether he wished to be tried by a 
jury, and replied in the negative. A charge was framed against 
the accused, and at his request certain witnesses who had been 
examined for the prosecution were ordered to be recalled for cross- 
examination. After the charge was framed, but before the accused 
had entered upon his defence, an application for a jury was pre- 
sented on behalf of the accused. The Magistrate disallowed this 


xl GENERA L INDEX, 

' . Page. 

CUSTOM, See Act jSTo. X of 1872, section 44 . ... ... 242 

— - See Hindu Law ... ... - »** 273 

DECLARATORY DECREE, See Act No, 1 of 1877, section 42 ... 170 

DECREE, See Civil Procedure Code, sections 2, 372 and 588(21) 342 

— . Finality of , See Act No. I.V of 1882, sections 67, 85, 99 549 

Mss parte See Civil Procedure Code, sections 80, 108 ... 302 

— 1 See Civil Procedure Code, sections 108 and 443 ... 383 

— } Instalment , See Execution of decree ... .. 85 

DISTRAINT, See Act No. XII of 1881, section 50 . ... 127 

ESTOPPEL, by conduct. See Execution of decree ... ... 85 

— — See Act No. I of 1872, section 32, clauses (5) and (6) ... 94 

EQUITY OF REDEMPTION, See Act No. IV of 1882, sections 67, 

85,99 ... ' ... ... ... - ... 549 

EUROPEAN BRITISH SUBJECT, 5m Criminal Procedure Code, 

section 451 ... ... ... ... ... 511 

EVIDENCE — Legitimacy — Possible length to which the period of 
gestation mag be protracted discussed .] -Whore' a child born some 
365 days after the last period at which he could have been begotten 
by the husband of his mother was set up as legitimate, it was held 
that although such a period of gestation was perhaps not absolutely 
beyond the bounds of possibility, yet there being evidence that the 
mother had been married to her husband for ten years without 
having had any children by him, and also evidence which pointed 
strongly to the conclusion of immorality on the part of the mother, 
the only reasonable finding was against the legitimacy of the child. 

Tikam Singh v. Dhan Kuawar, I. L. It., 24 All. ... 

— — - — Possession— Presumption — Mvidence of possession of 

certain specific property treated as evidence of possession as 
regards an appendage to such property, though no definite acts 
of possession toere proved as to the appendage— Limitation.'] 

Where, on the right to the produce of certain trees being called 
in question, it was found that the plaintiffs had not for twelve 
years previous to the filing of the suit done any specific acts 
indicating directly their possession of the trees, but that the trees 
nevertheless grew out of a wall which surrounded a garden in 
possession of the plaintiffs, it was held that the possession of the 
garden imported possession of the garden wall and of the trees 
springing out of the wall, and the suit was not barred hy limitation. 
Pajhumar Pay v. QoUnd Chundet May, I. L. R., 19 Calc., 660; 

Asghar Meza v. Mehdi JLossain, I. L. B., 20 Calc., 560 and MoMma 
Ohunder Mozoomdar v. Mohesh Chandar MeoghL I- L. $£..16 Calc.. 

473, referred to. 

Iqbal Husen i\ Nand Kish ore, I. L. It, 24 All. ... 

— ■ See Act No. I of 1872, section 32, clauses (5) and (6) 

— - ■■■■■— — - See Act No. I of 1872, section 44 


: EDUCATION OF DECREE— .Decree payable by instalments— Tender 
Payment by money-order where creditor had to send to the 
■. Post Office for the money — Implied authority to pay in a certain 
manner,] A judgment-debtor under an instalment decree remitted 
tie amount payable on account of one instalment to one of the 

decree-holdeTR htr m ... ~ ... 1- .... 


445 


294 
94 
' 242 
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maimer without objection on the part of the decree-holder. On 
this occasion the decree-holder payee temporized, so that the money 
was not at oneo returned hy the Post Office to the sender, and 
subsequently applied for execution of the whole decree on the 
ground that there had been no valid payment of this instalment. 

Meld that the decree-holder by not refusing the money-order 
at once had prevented, the judgment-debtor from having an oppor- 
tunity ^to pay the instalment within time: he had not acted in 
good faith, and ought not to be allowod to take advantage of his 
act-ion, even if the previous acceptance of payments made in the 
same manner did not amount to an implied authority to the judg- 
ment-debtor to pay by money-order, Pol glass v. Oliver , 37 R. R., 

623, referred to. 


Articles 178 and 179... 


Kishan Prasad v. Beni Earn, I. L. R., 24 All ... 85 

EXECUTION OP DECREE, See Act No. XIX of 1873, section 205 B ... 136 

■— — Nee Act No. XIV of 1577, Schedule II, 

Article. 14 ... . ... ... . ... 467. 

: _ — See Act No. XV of 1877, Schedule II, 

Articles 178 and 179... ... ... ... ... 300 

— See Act No. IV of 1882, sections 86 and 87, 542 

— ■ See Act No. IV of 1882, sections 88 and 89, 479 

See Civil Procedure Code, section 244 209,239, 

[291,519 

See Civil Procedure Code, sections 244, 294, 

311 ... ... ... ... ... ... 108 

— — — See Civil Procedure Code, section 246 ... 475 

■ — — See Civil Procedure Code, section 316 ... 481 

— — See Pes judicata ... ... 138,282 

FORECLOSURE, See Act No. IV of 1882, sections 86 and 87 ... 542 

GUARDIAN ad litem } See Civil Procedure Code, sections 108 and 443 383 

HINDU LAW — Custom — Mitafcshara and MayMa Schools of 
Law — Hindu Law— Proof of family custom at variance with 
Hindu Law—Gf-overning law of migrating families.'] A family 
custom alleged to exist amongst the Abhan Thakurs of Oudh, in 
derogation of the ordinary Mit&kshara law in force there, that on 
the extinction of the line one of several brothers the descendants 
of all the other brothers take equally without reference to their 
nearness to the common ancestor was held by the Judicial Com- 
# mittee not to be proved by four instances of the custom of com- 
paratively modern date which their Lordships found to be the only 
portions of the evidence adduced which supported it. 

Ckandika Bakhsh v. Muna Kunwar, I. L. R,, 24 All. ... 273 

— —~p[indu widow— Alienation for legal necessity —Duty 

of person advancing money to a Hindu widow— Burden ofyroof] 

If a mortgagee advances money to a Hindu widow holding a widow’s 
estate in the property mortgaged after making proper inquiry for 
■ the purpose of ascertaining that the money is required for legal 
necessity, it is not incumbent on him to see that the money he 
advances is applied to meet such legal necessity, nor is he bound to 
ascertain that every pice of the money so advanced is. actually 
require^ for a legal necessity. Amar Math Sah v. Achan Kunwar, 

•I. L. E«, 14 All., 420, referred to. 

Gh-ruiftham Sinffh u. B&diva Lai, I* L. R.. 24 AIL ... 547 


; 


I. L. E«, 14 AH., 420, referred to. 


Ghansbam . Singh ©; Ba&iya Lai, I. L. R. s 24 All. 
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HINDU LAW— Hindu widow — Widow's right to maintenance — 
Maintenance not a charge on the joint family property unless 
made so by a decree or by agreement .] The right of a Hindu widow 
to maintenance is not a charge upon the estate of her deceased 
husband unless and until it is iixed, and charged upon the estate by 
a decree or by agreement; and if such estate has been alienated 
and is in the hands of a bond fide transferee, the widow cannot 
follow the property, even though it be the case that the transferee 
had notice of her claim for maintenance. Sheo BuTcsh Singh v. 
M us sum at G-unneshee Koonwur , S. D. A., N.-W. P., 1864, Vol. I, p. 
228; Lahshman Ramchandra Joshi v. Satyahhamabai , I. Xi. R , 2 
Bom., 494, and Ram Kunwar v. Ram Dai, I. L. R., 22 All., 326, 
referred to. 

Bhartpur State v. Gopal Dei, I. It. B., 24 All. 

— Joint Hindu family —Mortgage —Liability of non- 

executant members on a mortgage executed by some only of the 
members of a joint Hindu family — Burden of proof.’] In a suit 
for sale on a mortgage of the joint family property executed by the 
father and three of his sons, the plaintiff made defendants, besides 
the executants, the fourth son, who was a minor and four grandsons, 
also minors. Held that the non -executant members of the family 
were properly arrayed as defendants to the suit, inasmuch as their 
own interests in the joint family property would be liable under 
the mortgage, unless they could show either that the mortgage debt 
was never incurred, or that it no longer subsisted, or that it was 
tainted with immorality. Jumna y. Main SuJch, I. L. R., 9 All., 493, 
held to be no longer law. Badri Brasad v. Mad an Lai , I. B. R., 
15 AIL, 75 and Hanomi Babuasin v. Modhun Mohun, I. B. R., 13 
Calc., 21, referred to. 

Debi Dat v. Jadu Rai, I. L. R., 24 All. 

Joint Hindu family— Mortgage of an undivided 

share — 'Effect on such mortgage of a subsequent partition.'] A 
mortgage of an undivided share which under a partition has been 
allotted to another co-sharer cannot, in the absence of fraud, be 
enforced by the mortgagee against the share originally mortgaged, 
but the mortgagee's sole remedy is to proceed against the share 
which has been allotted to his mortgagor in lieu of the share mort- 
gaged. Byjnath Lall v. Ramoodeen Ghowdry , L. R,, 1 L A., 106 
and Hem Chunder Q-hose v. Thaho Moni Debt, I. B. R., 20 Calc., 
533, referred to. 

Amolak Ram v, Chandan Singh, I. L. R., 24 AH. 

— — — — Maharashtra School — Succession— Place of daughter 

in the list of heirs.] Held , that according to the Maharashtra 
school of Hindu law the daughter is a preferential heir to the 
widow of a predeceased brother's son, or to the adopted son of such 
widow, where no authority for the adoption has been given by the 
deceased husband of the adopter. Nihalchand Harahchand v. 
Hemchand, I. B. Ii., 9 Bom., 31, referred to. 

Sita Ram v. Chintaman, I. L. R., 24 All, ' M# 

— — - ■ Mitafcshara—Joint Hindu family — Partition — Share 

of mother on partition — Stridhan.] The share which is taken by 
the mother in a joint Hindu family (Upon partition of the family 
property being her stridhan she is capable of alienating it at her 
pleasure. 

Sri Pal Rai t>. Surajbali, I. L. 24 All, ... . • . 

— — — - Miiafcshara — Joint Hindu family'— Mortgage by 

: father— Suit for sale on mortgage , son not being made : a party— 
Subsequent suit jby son for declaration that Ms share is mt.lmWe 
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under the mortgage decree against father —Further plea that the 
mortgage-debt was contracted for immoral purposes — Act No. IV 
of 1882 (Transfer of Property Act), section 85.] The mor- 
tgagees to a mortgage of joint family property made by the father 
in a joint Hindu family, consisting of father and son, brought a 
suit for sale against the father without making the son a party, 
and obtained a decree for sale of the entire property mortgaged. 
The son sued the mortgagees for a declaration that his share was 
not bound by the decree, firstly, because he was not made a party 
to the mortgagee’s suit for sale, and secondly, because the mortgage- 
debt was contracted by his father for immoral or impious purposes. 
It was found in that suit that the mortgagees had at least construc- 
tive notice of the son’s existence, and ought to have made him a 
party to their suit for sale. But it was also found in the son’s suit 
that the original mortgage debt of the father was not contracted 
fox immoral or impious purposes. 

Meld that although the son might have been entitled to the 
decree sought by Mm, had he contented himself with raising the 
first plea only; yet, inasmuch as he himself had raised the issue 
of the immorality of the debt, which had been found against Mm, 
and as that was the only issue which could in any subsequent suit 
be raised as between himself and the mortgages, he was not in this 
suit entitled to any decree save a decree for redemption if he should 
desire to redeem. Lala Suraj Pro sad v. Golab Chand , I. L. B, 28 
Calc., 517 followed. 

Meld also that the mere fact that the son had asserted his right 
to a moiety of the mortgaged property, and had brought the suit 
above referred to, did not work a partition of the property or create 
any separate title in the son. Padarath Singh v. Raja Ram, I. L. 
B., 4 AIL, 285 referred to. 

Kanhaia Lai v . Raj Bahadur, I. L. R., 24 AIL ... 

HINDU LAW —Mitahshara — Joint Mindu family — Partition— Share 
of mother on partition— Stridhan.] According to the Mitakshara 
law the share which the mother in a joint Hindu family obtains on 
partition, after the death of the father, of the joint family property 
between the mother and the sons, becomes the mother’s stridhan ■, 
which devolves on her death upon her own heirs and not upon the 
heirs of her husband. JBilaso v. Dina Nath , I. L. R., 8 All., 88 ; JBhag - 
wandeen Do obey v. Myna Pace, 11 Moo., I. A., 487 ; Mussumat Tha - 
koor JDeyhee v. Rai JBaluh Ram , 11 Moo., I. A., 139 ; Chotay Lull v. 
Chunno Ball , L. R., 6 1. A., 15 j Muttu Vaduganadha Tevar v. JDora 
Singha Tevar, I. L. R., 3 Mad., 290; Mohabeer Per shad v. Ramyad 
Singh , 20 W. R., 192; Lalljeet Singh v. Raj Coomar Singh, 20 
W. R., 836 ; Sheodyal Tewaree v. Judoo Nath Tewaree, 9 W. R., 

* 61 ; Memangini Basi v. Kedar Nath Kundu Chowdhry, I. L. R., 

16 Calc., 758 ; Beni Parshad v. Puran Chand , I. L. R., 23 Calc., 
263, and Ganpat Rato v. Ram Chandar, I. L. R,, 11 AIL, 296, 
referred to. 

Chhiddu t>. Naubat, L L. R., 24 All. 

— — MitaJcshara — Succession — Question of priority 

between the son of the paternal uncle of propositus and his bro- 
ther's grandson.] Meld that according to the Hindu law of the 
Mitakshara school the grandson of a brother is a nearer sapinda 
■■than the son of a paternal uncle. Sambhoo Butt Singh v. Jhootee 
Singh, S. D. A., U P., 1855, p. 382; Rutcheputty Butt lla v. 

■ Majunder N main Rai, 2 Moo., I. A'., 133; Kweem Chand Gurain 
v* Qodung Gurain, 6 W. R. C. R., 158 ; Oorhya Kooer v. Rajoo Nye, 
14 W.B. C, R., 208; Bhyah Ram Singh v. Bhy ah U gur Singh, 
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13 Moo., I. A., 373; and Saba Singh v. Sarfaraz Kntmar, I, L. R., 

19 AIL, 214 referred to. Buraya Bhukta v. Lukslmi n arasmma, 

I. L. R., 5 Mad., 291, dissented from. 

Kalian Bai v. Ram Ckanclar, I. L. B., 24 All. ... 128 

HINDU WIDOW, See Act No. I of 1894, sections 81 and 82 ... 189 

See Hindu law ... ... ... 160,547 

INJUNCTION— Maxim — Cujtis est solum ejus esi usque ad calum— 
Question whether common law rights of owner can be limited 
ly religious 'prejudices of neighbours.'} Certain plaintiffs sued 
for an injunction restraining defendants from obstructing them in 
cutting certain branches of a pipal tree overhanging their property. 

The pipal tree grew in the enclosure of a temple, and the resistance 
was based on the ground that the tree was an object of veneratio a 
to Hindus, and that the lopping of its branches would be offensive 
to the religious feelings of the Hindu community. 

Seld that the plaintiffs were entitled to the injunction prayed 
for, and that the fact that the plaintiffs* action might cause annoy- 
ance to a large number of Hindus, was not a sufficient ground for 
cutting down the well recognized common law rights of an owner 
of property. 


Behari Lai v. Ghisa Lai, I. L. K., 24 All. 


499 


JOINT HINDU FAMILY, See Hindu Law 
JURISDICTION, See Act No. XVIII of 1879, sections 6 and 8 
See Act No. XII of 1881, sections 42, 95, 206 

(Civil and Revenue Courts) See Act No. XII of 18S1, 

sections 93, 95 

. See Act No. IX of 1887, schedule ii, clause (18) 

— ■ See Act No. XIV of 1891, section 8 

See Criminal Procedure Code, section 188... 


67, 82, 160, 21 1, 459 and 483 
... 848 

... 517 


153 

208 

13 

25G 

348 


KUMAUN RULES, 27th July, 1894, Bulks 2 aho 11, See Act No. 
XVIII of 1879 , sections 6 and 8 ... 

LAND-HOLDER AND TENANT — Mortgage of holding by Uni- 
holder to tenant — Mortgagee's rights as tenant not thereby 
merged in his rights as mortgagee.] The fact of a tenant's 
talcing a mortgage of land comprised in his holding from his 
landlord does not of itself extinguish the tenancy by merging the 
rights of the tenant in those of the mortgagee. The effect of such 
a mortgage on the tenant rights would be merely that they would 
be in abeyance. When the landlord redeemed the mortgage, the 
parties would revert to their former position, and the landlord 
would not be entitled to get possession of the laud except by 
ejecting the tenant in due course of law. 

Kallu v* Dlwau, I. L. Ii, 24 All. ... ... 


95, 206 ... 

“ LEGAL NECESSITY/* See Hindu Law 


See Act No. XII of 1881, section 56... 
See Act No. XII of 1881, sections 42, 



487 

m 

487 
' 547 


LESSOE AND LESSEE, flw Act No. XII of XSSI, section 23 
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LETTER PATENT, ' sipTioar S—Appect l — Presen faiion of 'appeal: by a 
person other than an advocate, v a foil or attorney of the Court, 
or a suitor —Presentation by agent of a pardah-nasMn woman — 
Civil Procedure Code, seetions’fi-lO, 404, 542,] Where an appeal in 
forma pauperis by a pardaii,*na$hin woman, who had sued as a 
pauper in the Court of first instance, was presented, not by an advo- 
cate, vakil or attorney of the Court, nor by the appellant in person, 
but by her duly authorized agent, it was held that this was a good 
presentation, section 8 of the Letters Patent notwithstanding. 
Shiam Karan v. JRaghumndan Prasad, Weekly Notes,, I960, p. 96, 
distinguished. 


Wazir-nn-nissa v. Ilalii Bakhsh, I. L, E., 24 All. 

LIMITATION — Construction of Government order. — 'Release of 
nazul property.] The proprietary right in the site of a bazar, 
and interests in the houses thereon, were disputed between the 
zamindar claiming them, and the resident occupiers, whose rights 
by agreement were to be determined by the decision in the case 
of the defendant who was one of them, - In 1879 the Government 
released the bazar from the nazul, it having been entered in the 
District Register of that property in i860. 

In the written order of Government sanctioning the with- 
drawal of the entry in the register there were words as to the effect 
of which the Courts below differed ; the Court of first appeal hold- 
ing that the release was to the zamindar, the Court of second 
appeal holding that the occupiers of the houses were severally made 
proprietors of them. The words were <£ as the occupiers appear to 
have all along exercised proprietary rights without question of 
their power to do so, it is now too late to disturb their status.” 

j Held, that the intention of the Government, as shown, was 
merely to annul the entry in the Register, and to restore the rights 
which existed when the entry had been erroneously made. More 
importance was attached to the act of the Government than to the 
words used in their order. The effect was a disclaimer of title and 
a release to those who would have been entitled but for the confisca- 
tion by the act of State of 1858 ; thus following out the policy at 
the general settlement of Oodh lands. There was no intention to 
benefit one party more than the other, or to confer title upon either 
, as against the other, in this release. . ;44 ,44; A;], 

Held, also, that limitation did not apply. Before the annexa- 
tion of the province there was no limitation causing either bar of 
suit or title to accrue. So long as the ownership was in the 
Government, and till the release, neither party had any interest to 
m enforce. ‘The earliest date from which limitation could commence 
■ . 44 4 was 'the dato-of The 'release*; , vp A 44 44 -f fp \ f . '4 fp f ] ; ;4-;; 4444 

4' \4v:v4\4 , 0fivquesi!ons not; yet disposed' Af ’Telow'-’as'tb^^thA tif.Bs^oTfhb:;] 
■ ]4 ;;partie , s' v ii’respecfive;ly 'Of tliosetsupposed ifothave-been ^cbhferfed : ;-by : .' 

: : or dor f of • . 1879, and , iais™ v i'o; '■ 1 the- claim T n regard. ;to : the materials, , j ■ 
4tthe;,:suifc,:waArepiaiided;td::^ 44,.: 

An official report forwarded with the application for sanction 
of the release of the property from the nazul was referred to as 
showing the materials which the Government had before them for 
deciding to act as they did. 

Maqbul Husain t\ Haifa Prasad * " #M 

See Act No. XV of 1877, schedule II, articles 10, 120, 


144 ■■ 


■ $$0 Act No, XV of 1877, schedule II, article 14 , 
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LIMITATION. See Act No. XV of 1877, schedule II, articles 23, 24, 25 
and 36 ... 

See Act No. XV of 1877, schedule II, articles 29 and 

AC) ... ... ... iW 

42 ... 

See Act No. XV of 1 877, schedule II, article 89 ... 27 

. _ See Act No. XV of 1877, schedule II, article 119 ... 195 

« See Act No. XV of 1877, Schedule II articles 178 and 

179 ... ... — - •'* 800 

w _ see Act No. IV of 1882, sections 86 and 87 ... 542 

a - — See Evidence ... ... ... *«* 

— jSee Pre-emption ... ... *•* 218 

— — See Res judicata ... ••• 282 

MAHARASHTRA SCHOOL OF HINDU LAW, See Hindu law ... 472 

MAINTENANCE. See Hindu law ... - — *•* 160 

« MALICE,” See Suit for damages for malicious prosecution 363 

MALICIOUS PROSECUTION. Suit for damages for , See S. V. 

Suit ... - ••• *** ••• 317 

MAXIM —Cujus est solum , ejus e$t usque ad ccelum—See Injunction 499 

— — Qui facit per aliirn facit per se > See Act No. IV of 1882, 

sections 59 and 123 ... ... ... «• ••• 319 

MERGER. Doctrine of — See Land-holder and tenant ... ... 487 

MESNE PROFITS, See Act No. 1 of 1877, section 9 ... ... 501 

__ — See Civil Procedure Code, sections 211 ... 376 

— See Civil Procedure Code, section 533 ... .,. 361 

MISCHIEF. See Act No. XLV of 1860, sections 426, 298, 504 ... 135 

MISJOINDER, See Civil Procedure Code, sections 31 and 44 ... 353 

. — of causes of action, See Civil Procedure Code, sections 

43, 44 ... ... ... ***■ 553 

MITAKSHARA, See Hindu Law ... ... ... 67, 82 and 128 

MORTGAGE -— for redemption — Stipulation for interest until 
principal paid off— Mortgagee in possession and in receipt of 
rents and profits — Reduction of mortgagee's security by acts 
beyond mortgagor's control — Acquiescence of mortgagee.) Thu 
plaintiff mortgaged to the defendant twelve villages, and stipulat- 
ed in the mortgage deed that 44 until delivery of possession of the 
aforesaid villages I shall pay interest at the rate of 2 per cent, on 
the mortgage money,” and that 44 until I pay up the Rs. 5,600 on 
account of principal with interest to the very last pie the mortgagee 
shall continue in possession and occupation of the villages.” 
Possession of the villages was given to the mortgagee at the 
time of the execution of the mortgage; but a reduction in the 
number of villages in his possession was caused by a grant by the 
native Government in 1853, and settlements in 1858 and 1864 in 
favour of other persons. By a lease executed at the same time as 
the mortgage some of the villages were leased to the plaintiff, 
who thus became the tenant of the mortgagee, and paid rent in lieu 
of interest. Meld i n a suit for redemption that the interest ref erred 
to in the mortgage deed was only interest until possession was 
given of the mortgaged property : the mortgagee after possession 
took the rents and profits instead of interest, and the plaintiff 
was entitled to redemption on payment of the principal mum of 
Rs. 5,600 only. # 
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Held also that no difference to this result was caused by the 
reduction in the number of villages held by the mortgagee, which 
did not constitute a failure on the part of the mortgagor to secure 
to the mortgagee possession of the mortgaged property such as 
entitled the mortgagee to claim interest in lieu of the rents and 
profits of those villages of which he was so dispossessed. The 
settlements were final as to the ownership of the mortgaged pro- 
perty, and the mortgagee having brought no suit, as he might have 
when his security became diminished, must be taken to have acqui- 
esced in his dispossession. 

Pariah Bahadur Singh v. Gajadhar Bakhsh Singh, I. L. R., 

24 All. ... ... ... ... ... 521 

MORTGAGE— Usufructuary mortgage of zamindari and sir—Zoss 
ly mortgagor of proprietary rights— Mortgage to talce effect 
against ex-proprietary rights of mortgagor — Mortgagor not 
entitled to relinquish ex* proprietary rights to zamindar — • Act 
Wo. XII of 1881 (N.-W. P. Pent Act), section 31.] A zamindar, 
having mortgaged by way of usufructuary mortgage his zamindari, 
together with his sir land, lost his zamindari rights and became 
an ex-proprietary tenant of the sir. 

Meld that the usufructuary mortgage did not become ineffec- 
tual, but took effect as a mortgage of the ex-proprietary rights- 
Moody v. Mathews, 7 Yes., 174; Mughes y. Howard, 25 B., 575 ; 
Trnmper v. Trumper, L. R , 8 Cb., 870 ; KhiaVi Pam v. HathuZal, 

I. L. R. t 15 All, 219, and Sulcru v. Tafazzul Husain Khan, I. L. 

R., 16 All., 398, referred to. 

Held also that in such a case as above the mortgagor, ex-pro- 
prietary tenant, could not, to the prejudice of the mortgagee, 
surrender to the zamindar his ex-proprietary interest. Badri 
Prasad v. Sheo Zhian (I. L. R., 18 AIL, 354) referred to. 

Sham Das v. Batul Bibi, I. L. R., 24 All. ... ... 588 


See Act No. IY of 1882, sections 59 and 123 
See Act No, IY of 1882, sections 60, 92, and 93 
See Act No. IY of 1882, sections 67, 85, 99 ... 


— See Act No. IY of 1882, section 74 

See Act No. IY of 1882, sections 83 and 84 

See- Act No. IY of 1882, sections 88 and 89 

— — — - See Civil Procedure Code, section 244 

— See Hindu law : 

~~~ — - — — See Land-holder and tenant ... 4 — _ 

Nee Pre-emption ... ... 0 

— — - by conditional sale, Ste Act No. XY of 1877, schedule 

II, articles 10, 120, 144 ... ... ••• 

~ — __ — by conditional sale. See Pre-emption 


... 319 

... 44 

f49 
... 185 

... 461 

... 479 

... 209 

211,459,483 
... 487 

... 514 
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“MOVABLE PROPERTY,” See Act No. XV of 1877, Schedule II, 
article 89 : . ... ' ... **• . : “* ' / 

MUHAMMADAN LAW — Waqf— W aqf of money held to be mUd.] 

■ Held that according to the Muhammadan law a waqf ol xnovaoie 
property may be validly constituted, Fatima Bibee v. An ff 
Ismail Jee Bham, 9 C. L. K., 66 dissented from. 

* Abu'Sayid Khan t?, Bakar AH, L L.R.j 24 All,... **• ^ 
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MUHAMMADAN LAW— Waqf— Invalid waqf — Condition 
suspending operation of waqf-namah — Condition that waqf* 
namah should not talcs effect until registration.] According to 
the Shia law it is one of the essential conditions precedent to the 
validity of a w a qf that it should not be rendered contingent 
upon any future event, whether such event is likely or* possible to 
occur, or even when it is certain to occur, such as the beginning 
of the next month, or the occurrence of the death of the waqf. 

Hence when a Muhammadan of the SMa sect executed a waqf- 
namah in which it was provided that “this deed of waqf shall come 
into force from the date of its registration, no one shall be at liberty 
to take any objection, etc.,” it was held that this condition was 
repugnant to the doctrine of the Shia law and the waqf was invalid, 

Agha Ali Khan v. Altaf Husain Khan , I. L. R., 14 AH., 429 
referred to, 

Syeda Bihi v. Mughal Jan, I. L,. R., 24 AIL ... . 231 

— — -Waqf— Sldas— Essentials of a valid waqf 

according to the Shia law —Illusory dedication .] One Muhammad 
Paivaz Ali Khan a Muhammadan of the Shia sect, on the 7th of May, 

1878, caused to be drawn up an instrument, by which he purported to 
make a waqf of the whole of his property. This instrument, beyond 
the bare statement that the property was constituted waqf, con- 
tained no speciiication of the purposes to which it was to be devoted* 

The settlor, however, after naming himself as the mutawalli of 
the waqf property during his life, went on to declare that the 
precise purposes of the dedication, and the mode in which the waqf 
property was to be managed would be set forth in a will which 
the settler was about to execute. But he added that the future will 
should always be acted on after his death, and so far as he himself 
was concerned laid down no rules for the management of the waqf 
property. On the 11th of May, 1878, the instrument above referred 
to and the will were executed by P&iyaz Ali Khan, and they were 
both registered on the 13th of the same month. The will provided 
for the succession to the office of mutawalli after the death of the 
testator, and laid down certain “ rules of practice” to be observed 
with reference to the management of the endowed property. Those 
rules of practice for the most part merely enjoined upon the 
mutawalli the keeping up of the religious observances which had 
been usually performed by the testator in his lifetime, and which 
were no more than such ceremonies as would ordinarily be per- 
formed by a pious and woll-to-do Muhammadan of the sect to which 
the testator belonged. The tenth paragraph of the rules of practice 
did, However, provide that should the settlor have loft any debts 
“the succeeding mutawalli should pay them first of all by curtail- 0 
in g all the expenses. ” The former of these two documents, while 
reciting that the waqf was created “in order to obtain benefit in the 
next world, ” also provided that the property dealt with thereby 
should “ under no circumstances be made the subject of inheritance,” 
and otherwise clearly indicated that the object of the waqf was very 
largely the preservation of the property in* the hands of the settlor’s 
. descendants, ■ After , the. i execution of these ' documents '.tfci?-: settlbf 
0X1 never had. himself' recorded in the. Revenue ... records W : mufeawal|iv : J' v- 
h/; , ' instead of; proprietor, .and his son, ' the/ succeeding 'hiutawaliiv was: : 
recorded as proprietor and not as mutawalli , 

Held by Stanley, 'CM,, that the 

valich far the reason chiefly that there was therein no specific 
dedication to religious or charitable uses, such as was necessary to 
a ' v *^d waqf*'' The subsequent will could not be' prayed " 

; in aid to complete the transaction, inasmuch m under the Mnham* 
madan law applicable to the Shia sect & waqf could not be created 
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’ % will. It appeared, moreover, that the settlor’s intention was to 
suspend the operation of the waqf>n'»r.nah until after his death, 
winch also was no'. permissible ueeo rdiug* to the Shut law. ■ If the 
two documents could be re-d together, even U en the w«qf would be 
invalid, us it appear, d that the dedication was not so much intended 
to s«ti sfy pious or charitable objects as to secure tin 1 preservation 
of the donor’s property for Ids family. Ay ha AH Khan v. Alt of 
if ;> i . rjA : If / 4 11 ^ 

Miya Itahimtulta., 10 Bom, H. (J. Rep., 7; Mahomed Hamid - 
■ uliah Khan v. hatful Httq, I. L. K. 0 Calc., 744; tathukutti v. 
Avat halo kit Ui, I. L. If 13 Mad., 06 ; and Site da Biki v. Mughal 
: ; Jan, Supra, p. 231 ; S, (J., We* kly Notes, 1002, p. 32, referred to. 

Per Brit k ITT, J . — The waqf-uamah and the will could be read 
together as uonscP uting but one transaction, which was not 
therefore, open to the objection of being a testamentary waqf, 
inasmuch as the dedication was made by the waqf-nainah, and the 
will did not purport to make any testamentary disposition in favour 
of the,, succeeding mutawalli, but merely ' recited the dedication 
made in the waqf-mnnah, and then went on to lay down certain 
rules as to the management of the property. But even so the waqf 
was invalid as not being a real and substantial dedication to 
religious or charitable purposes, but under the guise of such 
dedication an attempt to preserve the property intact for the benefit 
of the settlor’s family. Apart from this, the provisions of the 
tenth paragraph of ti e rules of practice referred to above as to the 
payment of the settlor’s debts by the succeeding mutsiw&llt were of 
themselves sufficient to invalidate the waqf. It was further open 
to considerable doubt whether under the circumstances of the case 
the settlor had ever taken such possession as mutawal li of the waqf 
property as is requisite under the Shi a law. 

H »nti<l Ali t». Mujawar Husain Khan, I. L. R., 24 All, ,,, 

MUHAMMADAN LAW, See Pre-emption ... ... 

MUNICIPAL BOARD. Bye-laws of , See Act (Local; No. 1 of 

11*00, section 147 ... 

. — . Powers of See Act (Local) No. 1 of 1900, 
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119 

309 


439 

1 

343 


Sections Ihfrj anti 132 
NAZUL PROPERTY, See Limitation 

“ORDER/’ See Civil Procedure Code sections 2, 372 and 588(21) 

PARTIES TO SUIT -Practice— Suit by some only of several persons 
entitled to sue, the others bein y joined as co-defendants*] Where 
out of several persons who appaiuutly had a right to bring a suit as 
CO*plain tiffs, some only appeared as plaintiffs and joined the others 
* as co-defendants. Held that the suit ought not \o have been 
dismissed merely because the plaintiffs failed to show that the 
persons whom they joined as co-defendants refused to appear with 
them ns plaintiffs. Fyari Mohan Bose v. Kedar hath Boy, I. In 
H ,26 Oak., 409. followed hwarka Nath Mi t tar v. Tara Frosmna 
Soy f L b> id, 17 Calc., 160, referred to. 

Bin Singh «?. Nawal Singh, X, L. R., 24 AIL ,w 

PARTITION, See iliu.lu ... ... « 

■*. - - - of mahah See Pre-emption 

PAWNOR AND PAWN KB, See Act No. IX of 18?2, section l5f6 ... 251 

PAYMENT of money lent. See Act No, IV of 18S2, sections 83 and 84 481 


226 

67, 82 and 483 
493 
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POSSESSIONS Nature of interest in immovable property acquired by 
virtue of were possession . j A person in possession of laud wi th- 
orn title has an interest in the property which is heritable and good 
against all the world except the true owner, an interest which, 
unless and until the true owner interferes, is capable of being dis- 
posed of by deed or will, or by execution sale, just in the same way 
as it could be dealt with if the title were un impeach able Asher 
v. Whitlock , L. B-, 1. Q. B., 1, Sundar v. Parhoii , I. L. B., 3 2 AIL, 

51, and Brindabun Chunder Rao v. Tara Chand Banerjee , 20 W, 

R<, C. B., 14, referred to. 

Gohind Prasad v. Mohan Lai, I. L. R., 24 All. ... 157 

9 See Evidence ... ... ... ... 294 

PRACTICE-— Plead ings— failure of plaintiff to establish cate set up 
by him Right to succeed upon fads found differing from those 
alleged.'] The plaintiff sued the defendant, alleging that the 
defendant was tenant of a certain house belonging to the plain* 
tiff, that the tenancy had commenced some eleven years before suit, 
and that for the Last three years the defendant had ceased to pay 
rent, and had recently denied the plaintiff's title. 

The defendant denied that the plaintiff was the owner of the 
house or that he had leased it to the defendant. He pleaded also 
that ho had been in adverse possession for more than twelve years. 

The plaintiff failed to prove the allegation of tenancy set up by 
him, and it was not shown that the plaintiff had been in possession 
within a‘ period of twelve years from the institution of the suit. 

Meld that, under the circumstances stated above, it being, on 
the failure of the plaintiff’s case as to tenancy, for the plaintiff to 
prove that he had possession within twelve years, the plaintiff was 
not entitled to a decree. 

Naiku Khan v. Oayani Kuar y I. L. R„ 15 AIL, 186 ; Alt Husain 
y. Alt Bakhsh . Weekly Notes, 1889, p. 176, and Balmakund v. 

Dalu, Weekly Notes, 1901, p. 157, referred to. 

Haji Khan v . Baldeo Das, I. L. B., 24 AIL ... ... 90 

— See Act No. XIV of 189% section 8 ... ... 13 

— See Criminal Procedure Code, section 145 ... ... 443 

See Criminal Procedure Code, sections 435, 43S and 439... 3 1.0 

• See Parties to suit ... * ... 226 

PRE-EMPTION— Mortgage — Mortgage money fraudulently over* 
staled — Claim of. pre-emption decreed at a lower figure — Suit 
by m rtgagees against mortgagor to recover the difference ■] Din 
Randhu mortgaged to Sheodibal and others certain property, and * 

the mortgager and the mortgagees for purposes of their own frau- 
dulently agreed to over-state the consideration for the mortgage. 

One Shuhrat Singh then brought a preemption suit against the 
parties to the mortgage, and obtained a decree, which allowed him 
to take over the rights of the mortgagees upon payment of a sum 
much less than the consideration suited in the bund, which was 
found by the court to have be* u largely fictitious. The mortgagees, 

/ / a ™ r th# success of Shuhrat Singh’s suit, sued the. 'represeniafcivei 
of the mortgagor to recover from them the difference between the 

price paid by Shuhrat Singh and the consideration mentioned in 
the deed of mortgage. They based their suit mainly upon a itipn. 
k :■ Allots in the deed, to the effect that; if the-' mortgage 1 money .dilute • ■ 

P* a °y jeopardized,. the mortgagdei'/wbuto iff'}. 

■ - he entitled to .realize; ' it, with interest atr 9, 'tier .cent. per';' adanm*, ’ k 
8 nd P artl F general grounds of equity. mid that from no 
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point of view were the plaint iff s entitled to succeed. The stipula- 
tion in the bond above referred to enured to the benefit of the pre- 
empt 03 % and since the plaintiffs had joined with the defendants in 
misrepresenting the amount, of the consideration for the mortgage, 
they could not be allowed to take advantage of their own wrong. 

BaJbhaddar Nath v. Sheodihal, I. L. It., 24 All. ... 514 

PRE-EM PTI ON — Mortgage by conditional sale — Accrual of right of 
pre-emption when sale become# absolute — Wajib-ul-arz — Parti* 

\ Hon t/f m*tkalA The wnjib-ul-nrz framed in 1<$83 9 of an undivided 
mahal consisting of several villages co, tamed the following provi- 
sion us to pre-emption s — ** Should a sharer of any patfci sell his 
share, he will sell it first to subordinate sharer : if they refuse to 
take it. then to share? s in the patti : and if they also do not take it, 
then to proprietors of the mahal: and in case of refusal by all the 
sharers before mentioned, he shall have power to transfer it to 
a stranger.” 

While this wajib-ul-arz was in force, namely, in 1890, certain 
property, to which its provisions applied, was mortgaged by a deed 
of condition'll sale In 18 »4, after partition ot the mahal, a new 
wajib-ul-arz was framed for the mahal in which the mortgaged 
property was situated, which also contained a similar record of the 
* custom of pre-emption in the following terms :—* 4 Should a sharer 

sell his share, he will sell it first to his subordinate sharers, after- 
wards to a sharer in the n filial, and in case of refusal, by the 
sharer in the mahal, to a sharer in the old mahal.” 

Meld that the record as to the right of pre-emption being in 
both cases the reco <t of a custom, and the provisions of the latter 
wajib-ul-arz being capable of application to the circumstances 
of the case, a right of pre-emption accrued to the share-holders in 
one of the other in aha Is into which the original mahal had been 
divided, upon the mortgage by • onditional sale becoming an abso- 
lute sale in favour of a stranger 

Alv Prasad v. Svkhan, l L. R., 8 All , 610, followed. JSachan 
Mai v. Nand Kuhore Mai t I. R*, 14 All , 34 1 and Q-aya Bharthi 
v. LaJchnath Mat, 1. L. E, 20 All., 103 distinguished. 

Kan Bahadur Koi v P&rmeshar Bharthi, 1. L. R., 24 All. ... 493 

* — — Muhammadan Law — Mortgage by a successful pre- 

emptor of the pre-empted property to a stranger — Pre-emptive 
rights of decree-holder not thereby destroyed.] The plaintiff in 
a pre-emption suit having obtained a decree for possession, in order 
to provide the means, of paying the pre-emptive price mortgaged 
the property, the subject or the suit, to a stranger. Meld that, 
m whatever rights the mortgage to a stranger might or might not 
give rise to in the future, the successful plaintiff did not by th»t x 
transaction forfeit the fruits of her decree. Majjo v. Lahnan, I* 
h. It., 5 AIL, 180 distinguished. Bam Sakai v. G-aga> I. L. R.> 7 AIL, 

107 referred to. 

Bela Bibi «?. Akbar A3i, L L. R., 24 AIL ♦« ... 118 

— * IV ajih-nharz-- Sale of zamindari share and aypurte* 

nances-- Indigo factory not appurtenant— Court fee— Act Mo. 

VII of 1870 ( Court Fees Act J* section 7, sub-section V (b)~ 
u Land • Valuation of suit— Limitation— Civil Procedure Code s 
section 54.] ‘When a Court fixes a time under clause (a) or (bj of 
action 54 of the Code of Civil Procedure, it must be a time within 
limitation, and section 54 does not give a Court any power to 
extend the ordinarily prescribed period of limitation for suits. 

# Jainti Prasad v. Bachu Singh, L l». R,, 15 AIL, 65, followed. Moii 
Sahu v- Chhatri Mas, X* U It, 19 Gale., 7‘8D, referred to, 
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On the sale of a share in fcsmhidari property, buildings, such 
as hud. go Die tor it's, will not ordinarily pass to the vendee along 
with the sstisrinduri share sold, unless tin re is distinct evidence of 
the user of stud) buildings as part and parcel of, or as appurtenant 
to, the zauiit.tbiri . Ahu Hasan v. Ramzan Ali, l. L. R., I AIL, 881 
JBankey Lai ;v. Damodar Dan, Weekly Nines-, 1900, p. 31, nmlSalitf 
Mam v. Dtbi Porshads 7 N .-W L i\ II. C. Ken , 38, referred to. 

The term “ land “as used in the Court Fees Act, 3870, does not 
include buildings. A claim therefore for pre-emption ot an indigo 
factory, although tie site of tliu factory may be l>nd paying 
revenue to Government, must he valued, and Couifc fees paid theieon, 
according to the value of the buildings constituting the factory, 
and not according to the value of the site. Such build ngs as. con- 
stitute an indigo factory would fall within the meaning of the term 
** houses" as used in tho Court Fees Act. 

Durga Singh v, Bishcshar Dayal, I. L. R„ 24 All. ... 

PRE-EMPTION, See Act No. XVIII of 1876, Chapter II ... 

— See Act No. XV of 1877, schedule II, articles 10, 120, 

144 

— See Act No. XV of 1S77, schedule II, articles 178 and 


179 

PRESUMPTION i See E vi deuce : : ... 

PRINCIPAL AND AGENT, See Act No. XV of 1877, schedule II, 
article 89 •*» »*• *** **.* 

PRIVATE DEFENCE, See Act No. XLV of 1860, section 147 

- _ * R’glit of — , See Act. No. XLV of I860,' 

sections 147 and lid et atqq. ... ... ... ... 

PRIVY COUNCiL, Practice of — See Civil Procedure Code, sections 
696, 6u0 ... 

PROCEDURE, See Civil Procedure Code, section 53 ... *„ 

See Civil Procedure Code, sections 558, 558 and 591 

“REASONABLE AND PRO H ABLE t^AUSE,” See suit for damages 
for malicious prosecution ... .... ... 

RECEI PTS, See A cl No. 1 1 of 1899, section s 35^5 J and 42 . . . 

REDEMPTION, See Act No. IV of 1882, sections 60, 92, and 93 ,«» 

— See Act No. IV of 18S2, sections 88 and 89 

*- See Mortgage ... . ... ... 

REGISTRATION, See Act No. Ill of 1877, sections 73, 74, 75, 78, 
and 77 ... . ... ... ' .. 

“RELEASE ”, See Act No. II of 1899, schedule I, articles 23, 55, 62 f e) 
RELINQUISHMENT of part of cause of action. See Res judicata 

— ~ of part of- claim, See Civil Procedure Code, section 

. -63 •*• ■■■■ *'• ... ; **t 

RES JUDICATA— Civil Procedure Code, section 13 , Explanation £i 

— OmtJi&ivn to set ujf mortyt tyt bund an « defence tu f ^rntr suit 
— Subsequent suit on ptort i/age bond— L'*mt J ro< ed&re .-Code, 

■ s eat to h 43— lie tin quuU meat o j part of c ait*e o f 'deity n j : Where, 
to a suit by a uioftgugt c on a mortgage bond of twin in property, 
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In Use same way, if, being a party to a suit on a mortgage 
prior to liia own, hr omits to claim his right to redeem such prior 
mortgage, be cannot afterwards sue for that purpose on the mort- 
gage he has omitted to plead. 

Quaere— Cun a mortgagee who lias several mortgages on the 
same property treat them, with respect to the provisions of secUon 
43 of the Civil Procedure Code, 'as separate causes of actions or 
must bo bring one suit on nil hi* mortgages'? 

Sri Copal v. Pirfchi Singh, 1. L. It., 24 All. 

HLS JUDICATA— Execution of de eree — Principle of res judicata as 
applied to execution proceedings — Succession certificate— Act 
No VII of 1889 {Succession Certificate Act) section , 4.1 The 
principle of res judicata applies to prevent parties raising a 
second time in the same suit, or in the same execution proceedings, 
an issue which in that suit, or in the execution proceedings in the 
suit, had been previously determined. 

The principle of res judicata does not depend for its applica- 
tion upon the question whether the decision which is to be used as 
an estoppel was a right decision or a wrong decision in law or on 
facts, A defendant-respondent cannot avci * the application of the 
principle of res judicata by saying that he did not appear at the 
trial of the suit, and a plaintiff who has got an ex parte decree oa 
proof of his title or on failure of the defendant to prove a defence, 
the onus of proving which wfts on him, cannot be deprived of 
the full benefit of the decree which he has obtained by the fact 
that the defendant did not appear in Court to protect his own 
interest. Earn Kirpal v, Hup Kuari , I. L. R., 6 AIL, 269, referred to. 

Behan Lai «. Majid Ali, I. L. R., 24 AIL 

— Execution ' of . decree — Limitation .] Although the 

execution of a decree may have been actually barred by time at the 
date of an application made for its execution, yet if an order for 
execution is made by a competent Court, having jurisdiction to 
try whether such execution is barred by time or not, such order, 
although erroneous, must, if un reversed, be treated as valid. 

An application for execution of a decree was struck off on the 
15th of January, 18 >4. The next application for execution was not 
made until the 29th of May, 1897. Notice of this application was 
served on the judgmoot-debtors, and they nled objections, but on 
the day fixed tor hearing failed to support them, and they were 
dismissed. The application for execution was, however, ultimately 
struck off by reason of the non-payment of process fees by the 
decree- holders. Mold that it was not open to the judgment- 
debtors on a subsequent application for execution being made to 
# plead limitation in respect to the application of the 29th of May, 

1897, as a bar to the execution of the decree. Mtingul Pershad 
Ijichii v. Qrija Kant Lahiri Chowdh ry, L. II., 8 I. A., 123, Behari 
Lai v, Abdul Majid, Weekly Notes, IH97, p. 29, Lahshmanan Chebti 
v. Ku l tag an Che Mi, 1 L. H., 24 Mad, 069, Bholanath Bass v. 
Prafulla Nath Kundu Chow (thru , I. L R., 18 Calc., 122 and 
j Dhonlcal Singh v;. Pha'hka'r Singh, I. L. R., 15 All , 84 referred to. 

Tiles bar Rai v. Pa*b ti, I. L» H., 15 AD., 198 and Onlar Singh 
v. Mohan Knar, Weekly Notes, 1898, p, 96, distinguished. 

Sheora j Singh v. Kameshar Nath, I. L. R-, 24 All. ... 282 

See Act No. 1 of 1872, section 44 ... ... 242 

. Aet.Nn. XI 1 nf 1881 . sentious 93. 95 ... ' 153 


138 


1111 
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REVISION, See Criminal Procedure Code, section 145 ... «? 443 

See Criminal Procedure Code, sections 435, 438 and 439 ... 346 

High Court’s powers of , See Statutes’-*--— 24 and 25 

Vic , Cap civ , section 15 ... ... ... *** 315 

RIOT, See Act No. XLV of I860, section 147 ... ... 298, 143 

SECURITY FOR GOOD BEHAVIOUR, See Criminal Procedure Code, 

sections 110, ei seqq ; 437 ... ... 148,471 

— for keeping the peace. See Criminal Procedure Code, sec- 
tions 107 (2) 192 .. • ... ... ... ... 251 

SET-OFF, See Civil Procedure Code, section 246 ... ... 48 i 

SHIAS, See Muhammadan law ... ... ... 257 

SMALL CAUSE COURT SUIT, See Act No. IX of 1887, schedule II, 

clause (18) ... ... ... ... ... 208 

STAMP, See Act No. II of 1899, sections 35 (h) and 42 ... ... . 374 

— See Act No. II of 1899, schedule I, articles 23, 55, 62 (ej ... 372 

STRIDHAN, See Hindu Law ... ... 67 and 82 

STATUTES— 24 and 25 Vic. Cap. civ., section 15 —Criminal Proce- 
dure Code, sections 145. 435, 439— Order of Magist rale in case 
of a dispute relating to immovable property — High Court's 
powers of revision . ] Held tint the High Court camio^ exercise 
reviaional powers in re&pect of proceedings under Chapter XH of 
the Code of Criminal Procedure unless in a case were the Magis- 
trate has acted without jurisdiction. Doulat Koer v. Hameswari 
Koeriy I. L. R., 26 Calc., 625, followed. 

Nathu Mai. In the matter of the petition of I. L, E., 

24 All. ... . ... ... ... ... 315 

SUCCESSION, See Hindu law ... . .. ... ... 472 

SUIT Valuation of , See Act No. XII of 1887, section 24 ... 881 

valuation of See Pre-emption ... ... ... 218 

for compensation for injury caused by an injunction wrongfully 

obtained. See Act No. XV of 1877, schedule II, articles 29 and 42 , 146 

— for component ion for libel or sender. See Act No. XV of 1877, 

schedule II, articles 23, 24, 25 and 36 ... 80S 

for compensation for wrongful seizure of movable property under 

legal process. See Act No. XV of 1877, schedule II, articles 29 and 
42 ... ... ... ... ... ... 146 

— — fcr damages for malicious prosecution — Plaintiff not prose- 

cuted by defendant , though named by the defendant as having sows 
connection with an assault made up', n him— Prosecution initiated ** 
by Magistrate suo inotu.j One Dudhnath Kandu lodged a com- 
plaint before a Magistrate that ho had been assaulted and severely 
beaten by four persons whom he named. Ho subsequently added the 
name of a fifth person as one of his assailants. When required to 
make a statement upon oath in support of his complaint, he stated 
inter alia , that in the course of the assault one Mathura Prasad came 
from behind and called out “ beat/* Thereupon the Magistrate 
issued a warrant against Mathura Prasad also as well as against the 
persons named in the complaint. Mathura Prasad was acquitted, 
and thereafter brought a suit for damages for malicious prosecu- 
tion against the complainant. Held that the plaintiff had never 
been prosecuted by the complainant, but that his prosecution was 
■ ; .duo -to", the •action of the Court suo motu* and that • 

no cause of action against the defendant * 


Mathura 


Prasad, L X, R„ 24 All '■ . 
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SUIT for damages for malicious prosecution — “ Malice ” — “ Season- 
able and probable cause.”] “ Reasonable and probable cause ” 
in connection with actions for damages for malicious prose- 
cution may be defined to be an honest belief in the guilt of the 
accused, based upon a full conviction founded upon reasonable 
grounds of the existence of a state of circumstances which, assuming 
them to be true, would reasonably lead any ordinarily prudent and 
cautious man placed in the position of the accuser to the conclusion 
that the person charged was probably guilty of the crime imputed. 

Micks v. Faulkner L. R., 8 Q. B. D., 157, referred to. 

w Malice ’* in a similar connection is not to be considered in the 
sense of spite or hatred -against an individual, but of mains animus , 
and as denoting that the party is actuated by improper and indirect 
motives. Mitchell v. Jenkins 5 8. and Ad., 595, referred to. 

The mere absence of reasonable and probable cause does not of 
itself jusi ify the conclusion as a matter of law that an act is 
malicious. It is not identical with malice, but malice may, having 
regard to the circumstances of the e»se, be inferred from it. Gaj* 
pathi Rau w N arsing Ran Gam 6 Mad., H. C. Rep., 85, referred to. 

Bbim Sen *?. Sita Ram, I. L. R., 24 AH. ... ... 863 

vs® for damages for malicious prosecution, See Act No. XV of 1877, 

schedules II, articles 23, 24 25 and 36 ... ... ... 368 

„ — . for partition, See Act No. XII of 1887, section 24 ... ... 381 

for specific enforcement of an award. See Award ... ... 164 

in for in A pauperis, See Civil Procedure Code, sections 25 and 403 

et seqq* ... ... - * **• 356 

■ to compel registration, See Act No. Ill of 1877, sections 7 3, 74, 

75.76, and 77 ... ... ... ... ... 402 

SUMMONS. Service of—, See Civil Procedure Code, sections 80* 

108 •»* »*♦ ••• ••• 302 

SURETY, See Act No. IX of 1872, sections 134 and 137 ... ... 504 

TENDER, See Execution of decree .. ... ... •** 85 

TITLE, See Act No. I of 1872, section 32, clauses (5) and section (6) 94 

TRANSFER, See Civil Procedure Code, section 25 ... ... 304 

— $ e e Civil Procedure Code, sections 25 and 403 et seqq. ... 356 

— — . See Criminal Procedure Code, sections 107 (2), 192 ... 151 

WAJIB-UL-ARZ, See Pre-emption ... ... ... 218, 493 

WAQF, See Muhammadan law ... ... 231 



